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It has been observed by Sir William Blackstone, 
that one of the greatest advantages of our 
English law is, that not only the crimes themselves 
which it punishes, b.ut also the penalties which it 
inflicts, are ascertained and notorious : nothing is 
left to arbitrary discretion ; the King by his judges 
dispenses what the law has previously ordained ; 
but is not himself the legblator. How much, 
therefore, is it to be regretted, that a set of men 
(the military class), whose bravery has so often 
preserved the liberties of their country, should be 
reduced to a state of servitude in the midst of a 
nation of freemen; for Sir Edward Coke will 
mform us, that it is one of the genuine marks of 
servitude, to have the law, which is our rule of 
action, dther concealed or precarious ; ** tnisera est 
seroitus ubi jus est vagum out incognitum" Mr. 
Tytler has opposed this opinion, but has at the 

A 2 



iv PRlPAOItr 

same time omitted fbe fiMt pan 'Of ^is Alove 
quotation; and, tSioi^ he-ha^ succeeded la 
shewing tbat Kaek»tone did not suficlently dis^ 
criminate bet ween^^b^ tabk MrirUol, as iteadstakl 
previous to the passing of the Mutiny Acl^ and tise 
Military Law, which iia^^been, subsequently esta- 
blished upon that act, he has completely failed in 
evincing that this Military Law is not Jus vagum 
au^ incpgnitumM There isi indeed, an evident fallacy 
which runs through the whole of Tyder's reason-- 
log on this point For, admitting that the modern 
Bntisli soldier, enjoying^ in common with his 
fipUow-subjects, eveiy benefit of the laws of his 
country^ . is bound by the Military Code solely to 
the obaervance of the pecviliar. duties of his pro- 
fessioB ; a 9ode which js simple in itself, reason* 
able m ite enfkCtioe|it9» .^a^y in all its .pbligationg, 
IcfV^ to tb0 ix^a|ie$(t ' und^stividing, . and nu>re 
effectually promulgated and bettjier kn^wi^ than any 
of the ordinary statutoiy laws of the /efdm ; still 
if the main Mnsnglii ^nd force, of a law consists in 
the penalty annexed to it, and tbat p^mlty be 
undefined or unknown, the ]a# itidfniay be juitl^ 
oaUed^jconceiikd and precarious. For^ as Black- 
stone dbfltirv^i, it is bot lost labour to sag^ <<j4tt 
this,'' or ^* avoid that," unless we also 'declare^ 



m«f4«« 



^dak AbU be tfaa cqawaqwooa of your nxm-cotor 
pliaiayee." • Notbiog if coinpalsQiy but puoish- 
mmtf and if that b^ not fiwd 4yqd cUtenoioed) 
IfceLlftwdtsdf must b^ imiftidered lo be vague and 



It will scarcely, however, be contended, that the 
penalties annexed to military offences are ascer* 
tained and notorious, and diat nothing is left to 
arbitrary discretion. That this is the case was 
the point which Tytler, in censuring Blackstone, 
ought to have proved. But he has passed it over 
in silence; or rather he has produced the au- 
thority of Lord Loughborough in support of the 
opinion which he controverts: ^— *' Breaches of 
military duty (said Lord Loughborough in Sergeant 
Grant's case) are in many instances strictly 
defined ; in all cases where a capital punishment 
is to be inflicted. * In other instances where the 
degree of ofience may vary exceedingly, it may be 
necessary to ^ve discretion with regard to the 
punishment; and in some cases it is impossible 

* But no a^xaatBgt can result from these breaches of 
Military duty bong strictly defined, as their punishment is 
<fiscretionary ; the words of th^ Mutiny Act being, — ^ Shall 
snfifer death or sodi otiier fwoUbmeat as 1^ a Court Martial 
shall be awarded." 
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tfegtect of ^saj)Ifte.'' ^It k'fe^ %h» t^OSicfn; it 
ifiay be sdppoi^ed, ^at of alf ^e oAbHees il^Mi a 
sdldilsr'may ccminiit there are bttfy twO)' adid^^t^ 
of very rare dccui^rence, to whidi "Qxed penMkte 
are annexed; add of snch as an officer ateiy 
commit seventeen, most of wfaioh may t)e evad^ 
by the nMtnner in which the charge is framed.* It 
is singular, therefore, that Tytler i^hottld have 
asserted, that ^ the observance of the rule^ of 
discipline is enforced, either by plain, specific^ and 
fixed penalties, appropriated to eatli ofifeneey 
where such oflence is of a positive natufe, admit- 
ting of no gradations, or are left, in cartalii MSes 

where the offence admits of degrees of crimtnaii^y 

ft- 

to the dedsibn of a Jtiry; in otb^ words, <ji a 

Court Martial/ It might be supposed > lliat the 

writer of these words had nev^ read the Matiny 

Act, in which very few of the o£^)ces ^Wcii an 

^ officer or a soldier may commit are speefiSed, and 

stifl "feWef of tlie penalties prescribed for these 

offencesl ^ The Articles of War are^- H miisl be 

' admitted,' moire ^p^cific with regard' tbthb ddlivtp- 

' tidn 'of o%*eWces, bat in almost every case the 

*' punishment is discretionary. - - 



«M.tfMQgn|M» 4:ffQpt^[I tUnkt be Qp^tpoyerted. 

Jt ]iti7» »doci(^ l)0^B«&lj fiffbap^ that no (^trsoiiy 

MWetero QjqHrkiiGed ia OQurta Martin), oould 

tpteitv'^y ^ what woaI4 be the pumahmeiit 

^MWrdedtiMT wf speci^cpflfeficey in any case where 

'il waa Idk at tl^e discration of th^ Court* Bat, 

jotwiti)«taa4bigf itciumot be said^ in any sense of 

dibe- ter»» that the niilicaiy profeaiiioi^ is misera 

:$etvifus» Forno one wiU deny the justness of the 

jfi^owing remark of Ty tier ; -«- ** War is a science 

. whieh is not to be attaint in any measure of per^ 

.ftctfoDf withooLa regular initiation in its elementSi 

^mnA aloi^aB4 uaint^rupted exercise of its duties. 

/Moreomar, «as theridis in all Uberf^l furofessions an 

..e^prii 4e wrp$^ or general character of the body, 

:. Irhich is knowm to hw^e the most admirable effiict 

/idtciierisiiing the laudable,. and in suppressing the 

ii^Mdly ^^i*' d^gener^te ienveramesitfi of the indivi* 

hid^i^ iv^hic^ cpqipQse it, tb^. prmciple 9f honour, 

oslripdi is Ae gwerfd di^ra^ter qfrthe military order 

edoSdfiJb^zfpSjrCenld not have had its &11 operation, 

.r^tobw tit^ mii^vcy vocatiim had j^U>pd dis^iipin- 

<3ff|tc4i^%aU.oth^, and nmked as a profession 

which gave to its members an appropriate cha* 

racter and name in civil socie^. Expediency, 
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tb«. iwlitory ccnad^ioi^.ft jn^ ^ ^ 

0f men, whjS frc^, their pjipibcyjt >fi^ ^g ^Pf^^ SS 
becomidg ©itber.a powcrfol inrtrPinq»t.of;^o^jj^ 
a formidable «f^iie pf evil,. ahpuU be . rffffl^f^ 
by. certiiini law» eacdusively iftdap^ sa^f^pp^ tffi 
their jstate. It w^ ^requisite^ that tl^jshaiil^ jipt 
with r^ulaiity^ proBiptitnde» and uQaiiimi^ ; ^^ 
for that purpose it was essentiaUj xie(^ei^i^^^^th{|l 
they should &el theoiselyes pcypet^aUy. uad^ thi| 
strictest $ubordiiiatipQ« a^id yields the pigstpeirlcia^ 
aiid absolate obedieace t^ the conunaad. of tb^ 
leaders. For this purposi^ i| sacrifiQ».,af^ gKeater^ 
f^rtion of the persQpal M^^ oC iadiyiduf4A«j|$ 
necessary in the profession of ascdldii^.thi^ Jn 
any other of the emplcrfnaenls of civil Ufe;.:f(»; 
without that sacrifice the army cpu^d. not fc|r-^ 
moment be kept 4fl|;eth^v * 



.-.'«»' 



V 



. It is in coniie^UjHiQEi pf jdt^t prin^ph Qihwmf^ 
that «^V d£ ^xirps, 90 }^sdJJ^^ ^^J^fRfc 
that law (in the usual acceptation of the tcriiij^ 
in a great degree nnneeessary amon^ ^UHfi^S^ 

. ' •, »-w '••■■♦ . 

* Tytler's Essay on Military Law, p. 2. 



nubai ancE di8t the imcertauity of mllftafy lftW| 
BO fitr Abm bc&g prodnctiTe of a wretched, stale 
of sertitade^ & tcarcefy attended with anjpcac* 
ticfll fisadrantages. Tor it is not by poniehaaent) 
but' by an appropriate appeal to their booottr, to 
their pride in their profetticMD, that soldiers are to 
be governed. BiK eflfectnal as diese prindples 
are, in presenting in general tiie ocenrrcnce of 
o i hic e s in the army, they will, in tome cases, be 
ibimd insdBdent to restrain the passions and evO 
propensities of individiials. It mast, at the same 
tiitne, be admitted, that in the army, as well as in 
every other large body of men, canoes are apt to 
liecbibM namerons, if the penalties anotted to 
dieir commission be not snfliciently known, or IF 
diese penalties be not severdy and impartially 
enforced* Ahbough, therefore^ no inconvenfasDce 
of material importance results from the presoit 
state of military law, it is still to be wished that it 
was rendered more dc&iite and precise ; not only 
w^ regard to the description of die oflences, and 
the^)ecffic penal&s to be awarded for each of- 
feilce, but also with regard to the proper mode of 
conducting^ the proceecBngs of Courts MartiaL 
It cannot but appear extremely singular, that) 
though the Mutiny Act has been annually enacted 
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ijh^ tbti ^p^k^e^^'df the 'Mmtkmi^ 4^r JCttow- 
' }«dge of i!be JTudge- Adtoljate.* The ilnaiitlioriil^ 
vtoitlu! t>f 'ifi^idii&is mfty, indeied, 'describe the 
"IgeneriiioiMlkies ai h, trial, bat there a^e alsa a- jEbnv 
'HBpated^ fK^hts df the gr^test importioiee whkh 
^ff^^e'^nfy'dectded by the* anthbritj^MofiUie 
^8(ll^ei^ <Hf^th0 Legtslafture^ ; 



* wc ; 



V; Wotltd members of Courts Martial^ however, 
^ l^dbt di.<^ir-afJ6ei)tion to a conisidemtaon of Military 
Law ; and at att ttHgies regulate their oondoet by 
soinie one fixed and invariable principle, every 
'-ifacJ^VefiSefi^ei #oilld be almost entiedy obviated. 
' fifit % «t - pi«setit^ too often happens .that their 
dedsitos- d<^)(Siid loti 'die circonisttnces. t^r «ach 
particular case, and not on any general and de- 
termined rule.* To assist, therefore* in the 



.^ 



ij .J. -J -. * 



4 . 

■•* Jk m^t be wipposed that officm, solemnly, bouad to 
»ta^if t@r iusti<^^ without partvility, &TAr^ pr^afieotioi^ WQUld 
^t^Yf^foif: %.n^09f^nt consider whetl^er ijxe parties on a [trial 
wtoe i^rP«er^«0j. Bv^t this indiieren^e ia^trnfeiy to be 



latotritig ffmtA^ ' l^^r-^all .^ tP^(ME)%! i^^ /fc- 

^iltiQB^. m^ticb . «li9eryii«iw rWl4 e^^rifpc« , bM^e 

«8btedme ta ocdlecl, inay.contnbuto. iQ«tm4fy 

tlQithe rcMWwl of fooeiof ,lbetdi%pd(^ w4.per- 

.fiiexities wUf^. 9Q frsqumdy. ocoiir At^jC^i^ 

Martial; at the saoifi.tiiae I etnniH JbiUt-^^ppet, 

that my residing at a presidency which is so mi- 

•seniUy $i4)plied witb bopks, ; bna prevwMd me 

fi»a6d*|>rQcima9 slicjbi raateriala sa Bijgbt . hawa mof 

; lievel- this /work more eooipl^fta* ) 

•fir . ~ •• i \ » ■ _ . .. • t.-'x 

\r Juai'dnQse ramatks, hdwet^, aBpu^e.^qt-to* the 
.fxtaise of' ai»^' original work, I hfum. fi)«isly latfiAad 
ijnysdf, «i fiuT! as it soiled my; purple. tC(f w]ii^- 

• ■• • ■ • « 

expected from human nature, and at Courts Martial, there- 
fere, not only the final decision, but the arguments and opi- 
;i]fe)M» advai^ed h) the' conrs^ of d tri&l, ahd thd 4ttt«lifllbif paid 
^^^tSJfa^ ABr^^ adveir^ ta the^^u^fr' e^pbuse#, ti<d^tdiioioften 
^iiai^iiAhirinfiaenced hy fM^^cofledved opili«o»- and Improper 
"'bttis: '"^VTIi^ther this can, in any ease, be correct, deslrtet the 
serious consideration of the reader. 
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a^ithoQ»tiifeoi|i ^si^fgeintdL cmiiliiitiimt^d^^ 
out dMLtamor, terri tUofoghtit iftaoessMrjr tiN«Bl#$ 

aCkwtiifiiriUl^ it ntiSirtqjdrm^mm^ flUM9«;M# 
m.bi^ lo^ 1^0^91*41 m any jreqpj^tur /eoiiqile|& 
pjkMl^ TotdieB^ wprks, ako^ twa «[me)i stto6g(»r 
objcM^ons occur ; that %h^ arid nolav^* tfaoeocitic 
than practical, and that they are extremely defi« 

b^^dssji a pooelias ioli^ity ia M^Arthurfs Vt^]^ 
n^iiouawod^, as be has in it blended togethfr in,a. 
niosi. aiBgMla^ «miui^ wbtah alm^ d6f«^.,#> 
rffiBMIc«f* >' tbfl pvtndidi«i and pn^tioa of r^A^^r 
a94Mititai^4j!o«rls M^aABk"* If^ bovt^w.aAy 
pwi^n. W0nldi Q93^^Mly ta/^fmu ftam , lbi^< MftUsite 
o£ :MfAr^i«r and Tyd^ th^ paa^ts. .wbi<;^h.;are 
puip^^{Hna€|icil» be would find bia^laboi^tiiujJIjrtfd*..; 
p^J^y.the information^ tbough.,deii^lir«m4mny^ j 
poim^i9l)»$^ beMWOuId. libufi a^qt^ire.: 3i»t:Jti<Mi'* 
not be ^^pected that dfficerft In fj/m^mk \ wt!} labr 
this trouble^ x>r that they will r^ad thtee qr four 



I 



•t 



silk 



r«tt»k» but fQth af Bpptf b» dK fmctMB «C 
CWr»' Martial. In out 0fi two {daew I tMp 
piafbap«i>e MCttied of «ttM«HMy prattatity, boc^ 
tte ^iWAtxmtmd poiJktSr oti fridoli I h«va 4mii^ 
aner oC:Mich material ' kiportaiicci, and diertf tNAig 
no ^nqfieltnt aiidM>irily by whfeh tb^y eita' b6 
decided, it was hnpossibte ti> amid discttnlag 
tfaem at <kmm4«rable length*' 



1 bav« alsor amaedmysd^ as it will be idb- 
servedy' of Uie very few materials whb^h' I bate 
been lA^le to procure; <-^ iht Remarks of filr 
(Marled Morgan, preixed to Janes's iUitton of 
Tyitei^s Essay on MititMy Law, and tbe IVials 
ofiaeuCi^Geiieral Whiielooka, XiettU-Q«iieriA 8if 
Jdm Mymty, ^trndt- Catonel Quentfui #bieb' affittPd 
scyftdl^and ^ti^h^tory infer mati^n^teispedci^^'th^ 
praetiiae^'*<^' Churls Martial faeid ^ «be HiMTM 
Otimk,<faat the wantof other materials is suiiicriy 
toteTegt^tied* The atathariiiy«f piiiieedeiMWy 1 
hwi^ tbrsMie titaeaware^ isiiotal#aysii36peetQd 
at Courts Jilflirtial; but» I think, thatwbeo^ofikrera 



iitj^f G(^iMid^ :#eiw!^ ihe trfalfifUfti 

t»mt|piie4 b^dJbeld.^e sitafttion of conuModeK^ 
io^ief^* iib« jt^pd abtlHim pK idle Au^ Adici* 

tli«ir. being aasiated- tqr abb cfiiuiidi» ibf^ J«iH 
gdmit that prepiaid«it9^^wii fiomfiucb Ouurtd 

are.^tM^led to evievy au^drity*^ N<»* fc»xi -aagr 
nemar)^ be necessary Jtci show lybat w^l^; ifi 4tte 
tp every opinioQ. deliy^^ip^ by oa^ a^.dif tingu^bild 
for his knowledge of ]M(Uitafy, I#iw as Sir Charl^ 
Mor^n. On two' iioportant points^ howeVer« I 
have been obl^Red ta. di/ss^nl; from bis pp^aioip^ 
but whether on suffid^t gnxuadthe reader nu)$t 
decide. ._ 
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I haye. thna endeayoored po €Qg^il^ a Wfork 
^i^h. should contaioi in af ccffcj|se/a foriorji^ pos- 
fiiUe^si«;h inforniation^iog^ht ^able: <^Qra tP 
pei^xm^withpulj perfilexiii^ t}^ diM^ of .ine^n^^r^ 

» At the trial of Lieut.-General Whitelocke, Sir William 
M^dofw^ w^ President, and Lord Cathcart, Lord Lake, Lord 

beri J W^ at J^ieot,-General Sir Jphin JMurra^'s trial, ISir Alur(id 
idlark, President, and Lord Harris, General Nicholls, Sir 
George BecMlrfth, and l^'6amu«l Admaotf, Members. * 



mbafO^ I liftvi^ flttiticbid tny miiatto oH' Aie^pMidiise 
o^^Mtfur o£ bur; tlmi^h I ^ain UMivM tk«t Mtmtl 
isffio^s^ miteitsk iiti opinion^ thftl 'law •dugbt nente 
to be nefitioMd at OmrM Martial) at wbMk tMmoor 
mid eqaity ought aloM lo prande^ But Bkdc-^ 
stone, has veiy justly dMenred tbat ^ the ruka of 
paropevgr^ Tules of etidanee, and ndts of iiitsfinre- 
tatioii in both ooaitsr [of law and equiQr] are; or 
should-, be) exactly the same) both onght to adopt 
the 4>e8t, or must cease to be courts of justice :" 
and k will not be dented ifcat die best rul^ can 
oMy beifound itk oomrts whieh have been for ages 
distangoished by the greatest abilities and legal 
experience. It isi however, merely in those cases 
where any deviation from the rules of law would 
fended- the prooeedlngs of CSourt^ Martial ill^;al, 
or where the practice of military law is not soffi- 
^eiidy determined, diat I have referred to die 
praefiee of courts tft law t and, as conciseness is 
my principal objject;,, I have contented myself with 
.ai^er4y sW^ing th^xule, without fQteriQg lUtp my 
l^iA'^discasBiotiS' whatever.. To^the-aiilnercaiis^ 
th^iirlsh pf being concise, must also be ^<$ribed 
whatever positiven^ss or abri^tn^ss may appear in 



, ♦ • ... . • ' 



tte HtfU of dicM rennadk^ Mid likei^Mrthewdki^ 
we of anoCfaar ttutfaor^s renucrkbt in ^isarenA fdlMe^' 
widiout Baming biuiy or qoofSi^Utf'predb^ woffde^ 
Nor has it, in consequence^ been possibTcr to cite 
die mitboxitfj particulaily in the chapter cm- evi» 
denc^ on which every assertion or remark is 
fonnded. But I am not aware of having made a 
single one respecting which a doubt could be 
entertainedi withoutat the same time impartially 
stating the opinions <^posite to those which I 
have advocated. I may^ thereforCf without hesi* 
tation request the confidence of the reader^ and 
that he would, even hi the passages which are 
nnsapported by authorities, consider them to be 
correct, as being sanctioned either by authorities 
which I thought it unnecessary to dfee, or by 
what I have myself observed to be the practice of 
CSoorts Martial during an experience of seventeen 
years. 

Botnbatff 1 6th January, 1894. 



N. B« The editbns referred to in tibe following 
R^narks, are of Adye's Treatise on Courts Mar* 
tial) the sixth ; of Tytler^s Essay on Military Law, 









^ifllrrtfiiHt*! (CWnrtPiHftiifp the fiftcetith by Cbxis- 
ti||i^;ciHwHriwJs JPlew pf .A^ Croi}ru.tb(e sevfiuh^i 

Tjne ^piotatioiis from the trials of Lieut-6a3eral 
Whitelocke, Lieut-General Sir John Murray, and 
Colonel Quendn, are cited from the proceedings of 
the respective Courts Martial, taken in short hand 
by Mr, Gurney. ' ' 



•< ^ • 



> • 






. .« 



r 



•' « 



It-». 

•f ; 



i 



CONTENTS, 



CHAP. 1. 

Page 
Authority of General Courtu Martial - - 1 



CHAR n. 

Formation of General Courts Martial^ and Chal* 
lenges - - * - -15 



CHAP. m. 
Preliminaries to Trials and Charges - - 27 

CHAP. IV. 
Arraignment and Form of Trial * * 39 



COIITEKTS. 



CHAP. V. 

Page 

Prosecution - - - - 47 



CHAP. VI. 
Defence - . - - - 54 

CHAP. vn. 

Reply and Rejoinder - - - 65 

CHAP. vin. 

Of Evidence ^ - - - - 76 
Sect. 1. Competency and Examination of Wit- 
nesses - - - 77 
% Written Evidence - - - 110 
S. Legal Nature and Credibility of Evi- 
dence .... 121 
4. Examination ofWitnesses by the Court 132 

CHAP. IX. 

Finding and Sentence ... 144. 

Sect.1. Finding ... 144 

^. Sentence - . - • 164 



^«HW?»- ^ 



CHAP. X. 

Ptfe 

Hie Fourth Article of the Tweiit]r*fouitb Sfc- 
lion of the . Artid^ of War • - 189 



CHAP, XL 
Kevision and Approral - - ' • 889 

CHAP. xn. 

Judge-AdTocate ... 243 

CHAP. xm. 

Remacks on Captain Hough's '' Caiie Book of 
.:<;k>mrt8 Martial** • - - 265 

-• APPENDIX, No. I. 

Greneral Orders published to the Army of Bom- 
bay on the 9th of June, 1883 . - - 895 

APPENDIX, No. II. 

ion of the Advocate^General of Calcutta 
on the right of reply . - - 817 



* s 



xzu 



CQKTBVTS. 



APPENDIX, No.in. FoBMs. 

No. !• Warrant for convening General Courts 
Martial ... 

2. President's Warrant 
S. Judge* Advocate's Warrant 

4. Summons of Witnesses 

5. Death Warrant 

6. Proceedings of a General Court Martial 



Page 

322 
325 
326 
327 
328 
329 



PRACTICAL REMARKS, 8tc 



« ' « 



CHAPTER I. 
AUTnoairr of gsnkhal courts MAHXii^L. 



The autlxxrity of Courts Martial being 
from an express act of liie lepslature^. there can be 
no doubt that it has all the force and obligation of 
any qther law which has been»!or may be enacted. 
But the otension of their jurisdiction has been 
carefiilly restricted, as ii is declared in the annual 
Mutiny Act, diat "no man can be forejudged of 
life or limb, or subjected in. time of peace to any 
kind of poniihident within : this realm by martial 
law; or in imy other manner tban by the judgment 
of his peers, and according to the known and es- 
tablbhed bws of this realm ; " yet) it being re- 
quisite that military offences should be brought to 
a more exemfdary and speedy punisbment than the 
usual forms of Ae law will allow ; it is oMOted, 
that any person who is or shall be commissioned, 
or in pay, as an officer, or who is or shall be listed, 
or in pay, as a non-commissioned officer or sol- 
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dier, ^ shall commit certain ofiences, he dutll suffer 
death) or such other pumshmeot as bjrA'Court 
Maitial shkill be aimurded.'' The iist x£ sSSmcsss 
specified in diis first cboue 4>f -the Mutiny, Act 
may be extended at the will 4Uid plaamre^ of His 
Majesty, who is empowered fay died^ «dau9e 
<< to form, make^ a^d estabUah AFtides.of War» 
for the better govemmentof Htft Ma^esfy's^foroea ; 
which Articles shall be judicially taken notios of 
by all jiH^es, and ipi all courts -^bateveri'V fiitt 
it is provided by the S8th clause^ that no person 
shall by sudi Arddes of War be sulgeeted to aay 
punishment extending to Ii& or limb, <witbift thus 
united kingdom of Great Britain and Ireland, or 
any of the isles thereto belongmg.> Inifinreign 
parts, however, HSs Majesty may, by mtqe^fifihis 
prerogative, eslflbtish Articles of Wmv whieh:shaU 
subject oflfenders against them to oapital: ponislb- 
ment ; and^ instaneet of die exercise: of ihib pawner 
Will be^und in the 11th, 12^ Utb^ 14tb,, Ifith, 
and 19th;artkl^ of the 14tfa aeoden of tktt A:nisks 
of Waf.^ ' ' ■• ^' ■ ■ ^'- •'•i ' ;•. .• --• V. * ..r • ,.> 

* it must'be bbserved, rfiat tfr i« the ahnttaKMAtftiiyAlrft 
for 1S23 wMh 3i$itfhm3ite itefenred toe: Tfae:«riJlBr;btsiquottit 
ttiis wt in prefer^nre^ to tjie on^foj^^e bf^qriftiY^r^jflint 
of the Qoxopany'^ &ife0> on ^o^xfi. of if^ beiqg wore fyJly 
and carefully drawn up. But such provisions as are con- 
tained in bolt these acts are nearly the same, dni3 a refeV- 
ence from one to tlife -oilier b easy. ' 
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It hence iippean tiiat no perami are anwiabte 
to the junsdiotiob of a Coortt Martial» exc^t svdi 
as areeitker coomussioiied^ liaied> or in p^r; yat 
there is a muaeroiis class of people attacbied tot 
eveiy npmieiat, cantonineiitt or catnp» who art 
indiqseiisabfy neoeasary la the Tery existent df 
an -army, as wefll as ta the comfort and convetii^ca 
both of officers and soldiers^ bat vho are neither 
iisted aor' in pay as soldiers. To determiiH^ 
therdbre, how far this deseriptitui of peoplci who 
^^e known under the geaeral term of camp foU 
lowers, ate subject to tniKtary law, is a quesUoa 
of some importance. There can, however, be no 
doobt^ thit in all situationsy where civil judicature 
is is forces camp followers, who are accused of any 
crimes punisbable by the kbown laws of the land, 
naast : fae>given up to. the^ civil miigistrate. But 
there, ans* also offences strictly military, such as 
duohedience o£: orders^ neglect of du^, or inso- 
lence^ which could not be punished by a civil 
court ; and yet it would seem that a Court Martial 
cannot take any cognizance of them, as the offender 
is not prc^rly amenable to its jurisdiction. The 
inconveniences and bad consequences arising from 
this circumstance have, if I am not mistaken, in 
more than one instance, led either to summary 
punishments or to an undue extension of military 
law. But whatever reasons mi^ have prevented 
the subjecting xrf* camp fidlowers to miUtar^^. ^w in 
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«• alt iandini ted ^fni i wri toa ttiag, t/eAiMigfmQ^ 
irltBtevers ;*««^jf n«iifc?«B Mmteiijiaatl^ ^Mk 

order*, according to the n^sa .Kidriia»(^i&i»ij«£ 
irar;" — and by ^e $2d art. 11th sect^ of .the 
Artiokf of yf^ex, established Jfor the better govero- 
mentt of . the ti^aps of the Hon. East India Com- 
pany, that '^.«11 sutlers and retainers to. a camp^ 
and all persons whatsoever^ serving with forces in 
the field, ~^thoagh' noiinlisted s<rfdiers, ^ar^^to*. be 
subject' to ohlersy accordihg to the rules and^&E^ 
cipline of war/' i 

'With regard to the' various crimes and ofiehces 
whrdi come tinder the peci^ltar cognizance of a 
Court Martial, as the Muriny Act and Articles of 
War must be iamiliar to ^very officer, it cannot 
|>e iteciessary .to enter into any discussion*^ But 
mi opinion "bms been expressed in q: late work*^ de- 
dicated, by pehni^ion, to His Epyal Highness |he 
jDuke of Yodi^ which n]ffr|r)i;Qii tbat;accoiuit, de- 
serve more attention than it ss&ms otherwise to 
merit. For if the reasoning by which it ii sup- 
ported be examined, it will be found to be both 
incorrect arid inconclusive! ' ^^ thit "tvOTk Mr. 

" • Samurf« Hiftoricftl 'Account oPlSe^'BritJ* hTmy^^tnA 
Law llQittfy, p. 1^. and fctiowiog pi^e$. 



tamMft^ atadbte> cS.Ak E^a^idki lllititfy j^w^ ill 
di6^fJMdifBlotf ^ dttom by hSm - A»t Hi»i A$«^'« 

kri(ri-%ttd^iiiiidDttEiiiVidi# amlmry qpmpi|:by ^ke Xol^ 

!^liat His Majcsty^s ftegulafioiw' wert not GM 
ofi^ 3aio;ivn sources whence die Itw ^iHtary h 
derived, 'mentioned by Lord LouglibOrongK^ ^ ill 
Serjeant Grant's case. ' A 

V Tbat .Hift . Majesty'c^ Regulations . ace not. iur^ 
soAiedto Ifa^ eourts cf law in tb^ f?P^ manner 
that the Artides of War are. 



• . -^ 



-\3Ihat His Mqeaty's Regulations are not iQen« 
tidii^<^.iii .t^e oa(h admimsteijsa tp members of 
CioiBJ^ If^dial. ' , . ' . 

^^^ith r^ard to the first point, it i* obvious. Ihsgt 
^S& MWjesty's Regulations were nfvev bvou^i 
iiitb a^te btt thn occasioiiy and tharefoee no|juiyg 
wile'^doblihided resp^^ thdr legalforQe M<1 

I dtbc^' 'fitiM'l^brd Loi^borbtt^ Mt i6efeiti$«iHQi|; 

' t&e&i "; In ' ^aC dm in Vflafki tbsr^ «aeare att ^eveit d^ 



'V'v IK^ ui :."•;.. . , ' . . ''->., 

t |,7o^ ,p^9Ge^ tberefi>re» to die &^cohd '()6!nt^ 
Mr. SSftinuel argues^ with respect io "dfes^ regulii^ 
figusi ,ayideci^«api^liU9^ 9f misinform* 
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ation; For lie Ascribes the same authority Co 
theoi) as to die' orders of a GbminaiKier in' Chie^ 
or cominanditig officer of a regiment^ and is not 
aware that the latter are lobal, particular, and tem« 
porary, while the fbntier apply to the army in 
general, and every officer is expected to be well 
acquainted with them. His exclamadoni therefore, 
<^ If orders from these all various branches of com- 
mand, and touching all the variety of matter to 
which they may relate, were entitled to the consi* 
deration of military law^ what volume would be 
large enough to contdn them? what mind suffi- 
ciently comprehensive to embrace so heterogeneous 
a mass of matter ?' is entirely misplaced. Because 
the question does not relate to such orders, but 
merely to tfudi as are published by His Majesty's 
order, as the general rules and regulations for 
the guidance and observance of the whole army* 
Mr. Samuel, also, seelns Hot to have taken into 
consideration the 2d art 24th sect, of the Articles 
of War, which expressly declares that, " all crimes 
not capital, and all disorders, and neglects, which 
ofScers iEind soldiers may be guilty of, to the pre- 
judice of good order and military discipline, 
though not specified in the said rules and articles^ 
are to be taken cognizance of by a General or 

• 

Regimental Coui^ Martial, /according to the na- 
ture and degree of the ofience, and to foe punished 
at their discretion." It must be hence evident^ 



tbf^ tb^rn c^n^ be no breaifh pr ipfidynfement of 
JJis >(^estgr's Il^gulatjonsi hjnV which,, w^l qon^^ 
und^ ^lis Y&Qf^ ooiQiprdbeiMsiv^. <)rti^l|e^ and con- 
9eqiieiiUy» that th^se r^gul^ops.^^yci^l ^e ^ec^ 
of xoUiUucy la^. It U equally avi^jM*^ that wbetl^er 
or not irndgfia . aUd courts of ju^ce be obliged tb 
take judicial notice of any articles established 
by His Majesty, except such as are specified and 
enumerated in the Articles of ^ar delivered to 
them, there can be ho doubt that they roust "b^ 
taken cognizance of by Courts Martial, fiiit Mn 
Samuel's opinioui that ^^ the relevaqcy ot lawful- 
xxe^ of these commands may, in every case, be 
examinable by the court,^ is still ihore extraor- 
dinaiy^ for he himself admits, that implicit obe- 
dience is the duty of a soldier. He cannot, there- 
fore, be. supposed to intend that th^ members of 
a Court Martial are, by becoming judges for a 
time^ released from all military subordination ; and 
that they are at liberty to acquit or condemn 
a prisoner, according to their id^as of the pro- 
priety of the i^gulation or order which the pri- 
soner may be accused of having infringed or dis- 
obeyed. Any remarks, however, On this subject 
must be unnecessary, as every office!* will be weTl 
aware, that no such question with respect to His 
Majesty's Regulations could be discussed by k 
Court Martial. But it is possible that an order 
of a commanding officer might, in the course of a 
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sonM^^'^but iMfAf^he stibmilMid^tb tfa^ ^per 
atttbodtyM *' fidBoieiit gfomid for t^0omm6iid« 
fag a wSAgfAwiiBfi^ tetsimlb^ '^-the pttAfebMafic 

, " If these remarks on tlie secohd point be correct, 
it ^ill follow' that Mr. Samuers third objection 
iflu^t^ also fail. For, although His Majestjrs' Re- 
gulations are not expressly mentioned in the oath 
administered to members of Courts Martial, they 
are virtually included lincjer the general term' Ar- 
ticles ot War, as iliey may be all, in the strictest 
sense, cohsid^ered as certain definitions, as far as 
t|^ey extend^ of Jhe ; 2d art. ^ 24th sect. It might, 
therefore be unnecessary to, pursue the subject 
further as 'Mr. Samuel has not analysed this bath 
in his commentary, which is to be r^etted, as it 
certfdnly affords sufficient matter for a comment. 
By. this oath the ^embers are bound ib duly 
administer justice according to the Mutiny Act 

aii^ the -Articles oi Warj^anii^if any^^u^^^ 
arise, wluch is not explained by the said act or 
ai^ticles, ^accordyig to their consciences, the best 
of their understanding, an^ the custom of war in 
die like c^es. ' It Kence becomes a question to 
detei^ine, what are tfie. particular cases'in which 
this last claus$i shall have effect. Does it apply 



to eveiy pari of their prooeofllii]^ fiom ihe firat 
meetkig of the niMibefs as a Qoiwt» or oierdy t9 
their final doty aa Jwlges ia painiog s^teoc^? 
The words, I ihtnk do not adprn^ of Aeir meaning 
being restricted to the latter 8eiiee» aa no term can 
be BKMre general aad compr^aisiTe than that of 
administering justice which most necessarily G0m»> 
{Hrise eyary form and every act which is oonsidared 
indispeitt^le for it$ ^ue administration. Bat 
both the Mutiny Act, and the Articles of War, 
with the ex/ception of requiring a ffpeciRc oath to 
be taken, are perfeotly silent with regard to tha 
proceedings of Courts Martial, and consequently 
these must be entirely regulated by the custom of 
war in .the like cases. Hence, as soon as a court 
is once formed and the President's warrant is read, 
even before it is dn^ sworn, it proceeds to act by 
determining on challei^es, if any are made ; and 
after it is sworki, and before the prisoner is ar- 
raigned, it may determine on the relevancy of th^ 
charges laijd before it, and the competency of its 
own jdris^ction » yet not one of these' acts is au- 
thorised eidher by the Mutiny Act or th^ Articles of 
War. I need not mei^tion any other similar in- 
stances, as it cannot be disputed that the whole 
proceedings of Courts Martial, with the exception 
of the. sentence in some cases, are conducted not 
in conformity to aiiy provisions contained in the 
Mutiny Act or ruks laid down in the Articles of 
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Wkr, but, like the cidinmon law, according to <;er^ 
faiii loD^ e^taUislied l^rms and usages^ wbidi are 
very aptly tetm^d the fctlstom of^irtd: in lite like 
cases; IfnlfusrtKiBrisfofefoIiow, that It is perfectly 
idle iri dis<3u^ing any i^ue^tioh of military law, to 
argue sdlely on the' Mdtitiy Act ' and Artieles of 
War, without taking into cimsideration thil custom 
of war.' Ix is exactly as if one argued on.anypomt^ 
of civil or criminal lawj and because the statute 
book was silent with regard \/cs it, he should thfere- 
fore conclude diatitwas not law, although ittnight 
have been repeatedly ruled and determined to be 
such at common law. Wefe ' it * consequendy ad« 
mitted that His Majesty's Regulations are neither 
expressly nor virtually included in tbe first daifse 
of thisT part of the oath, still if it has beat the 
custom of war for Gouris Maitiai to^akecogniizance 
of every breach of ihese P^ulationsy f the» iatter 
. clause must be considered as suffidendy jobUgatory 
on the eomidene^a of the members to gp^ecn their 
decimon acewding to the tene meaning and^fa^tent 
of the oath administered to th^aci. 'It majF , aj^jcv he 
added^ that the breadies of militaiyvdij^dpline 
which are not' specified- -nor ^ enuinevated in > any 
clatise: of the Motnfy -Acf^ or in any JUtide of 
War, are much more numerous and of more fre-i 
quent o^urrefice than ^her^mmes and^ i^hce^ 
which have been distinctly definetJ in the- Mutiny 
Act aniJ Articles of Win It must be therefore 





coQ^eqtoenfii^ of .fM»y,4iBp(erfe«tion in tim Mtb adinh 
oUtietfed to jUtien^ from the trial of such. . broturbes 
of disi^p|iiie>.the 2d art. S4th sect of the Articles 
of Wiu: would have no i^gal, fortoe^ and that the 
discipline cif an army .eould ney^ be effisctuallj 
maintained. But as snob a condution calnnot be 
admitted without manifest absurdit j» it must follow 
thatthie irne intent and meaning of this oath are^ 
that Courts Maltial shall: dul^y ^dminifter justice^ 
not^i^liidccarding to thd Mutiny Act and Artides 
of War, but also Mx:ording.lQ the^ custom .of war 
in the lil^e casear and there can be no doub£ that 
tins custom of war wiU in all cas^ be a iuU and 
]fi|gal justification bf eVery act that may be done 
in struct confcmuty to it l^ Courts Martial.f. . 

Fta^ entered uito a discussion of this passage 
of Mr. SEunuel's work, more folly than it may per^ 
faap^ ajppiE^i^ kireceds^, btoitiWi* irotlcieive Aiat the 
€^or iSotitained ;m'^ ft 'may lead io dangerdtts con^' 
sequentos ; aifd becattse it has '^ven me an op- 
portniiity «C tnakln^ soihjef remarks bn a very 
mati^riiBpdlfit iHiich has failherta been unaccount^ 
ably overlooked by ii«i4terb oh military law* Tytler 
has itideied observed, that " lawyers are hi general 



I « «, ,. • I .» 4 I . .. > * * > 



^ '*'^1^ HasiA remoning applkt, of cotifse, to the Rnlet an<^ 
ReguIsdoBft for the HonounUe Company's Army established 
by the QeyernineiMis of the difierent Ppe«^enciei» 
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m tbio m^tt&Kts^o& Conns Mmtial ate of civil 
jacufMwdeMe and tbfe foitms 'Of* the' ordinary 
coiuts;" pandf in anodic pki^ i9ie tprijMm^s 
comuA will sea tibat it ia Im* part ^nAt^ to force 
the^deordftiit and unsekabl^ itxioate and rules of 
the civ^il ^ourta ujpM- a^ miiitary tidlMiDai, but can- 
didly to mtruct hioiailf in ^ tl^t vlaw which rcgii- 
lataa ihiar proi^ure^ andrhciHimm^ himself 
to tbeii! farms ind poraeticfe^''* Batrhe does not 
^^l$ili« in any part of his essagr the ififfereuces 
which his Mfltes to exis^ between these ; forms and 
practice^ and the fonns • and practice of the oirdi- 
nary cotirts. On the ocaitraffy he ^sttnctly lays 
it down a$ a riile^ ^Vthat^in jU matters touching 
the Irfal :p( criii)es by, jDpmts . J^faitiid,' r wherever 
|he militairy law is siknjt) tbe.rul^ of the cocamon 
la^ qiUrn l^ndt to the benefit of which all Briti^ 
subj^^ are .entitled £>r :(he .pix4ection of life and 
libe^i,,mi>9t x>f neoessi^.be resorted to ; and every 
material deviati<»i firpm^tibeaa ruie% unless war- 
ranted by some express enactment of the military 
qode, ii^ in factf apusidiable offence in the mem- 
bers, ^f the Ck>urt Martial, wh^'Biayibe indicted 
for the jsame in the< King's ordinary • courts/^f 
Bat as no audi military code as the one supposed 
^ 1^r%r*^c^ts, or eiw^ did edst^ it becomes pet*^ 



.*", 



• Tjtler, p. 255. + VtAA. p. 560. 
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feotiy ii»powUieiitQ ToooDcile ?dMiie jev^end' pai^ 

s^^ to each odmr. it iiiy iadead, «itigilfur that 

so ^oDcnaent an atithoa:nihould have flUoiit*^ ii{fli$elf 

to make use^of such angaarded expreaslOnSy'lfbf thar 

doctrine which he lays down ia subtCabtldl)rcoN 

rect; that is, tfai£ the procacdingg 6f Ctoiim Mat» 

tifli dfifer ht Mnte mspects from Aa fbritta and 

practice of courts of law ; but chat whancfver the 

rtdes of die canmuni law ought to be tppliedi any 

devi^iOD from thkn may sutyect the members of 

Courts Martial to pumshment If^ bowbv«r, the 

preceding remarks be- correct, it will fbHow that 

the custom of war will justify almost every act'of 

a €k>ort Martial. But there are, at the sailie time, 

certain cases wheran this custom could not be 

pleaded, and which may be all comprised in the 

following three nrgoments made use of by Seij^Mit 

Marshall in GranVs case* That Grant was* not a 

soldier, and thevefore not liaUe to be tried by 

mardal law, -^ that evidence was received againat 

him contraiy to the ruks c^the common law, and 

evidmce for him which was admissiUeiwas re» 

jected, ^^that the ofikiea.was not an oflknca 009* 

nizai>le by martial law ;'-<-« and in the teCiMive 

n^s or illegality of the . punishment av^ttrded. 

ExGBpt for these reasons I am not aw«ra that the 

proceedings of a Conrt Macdal eoidd ever become 

the subject of review in a superior court, or that 
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the members could beoome liable either to a ci^ 
or criminal prosecution. 

The authority of Courts Martial is sometimes 
extended by executive governments subjecting by 
proclamation certain districts or countries to the 
jurisdiction of martial law during the existence of 
a rebellion. In which case, such offences, as are 
usually cognizable by the civil courts only, may 
then be tried by Courts Martial. But in all such 
cases, particularly in our foreign dominions, ^ 
Court Martial ought to be fully assured that the 
warrant under which they are assembled is stricdy 
legal ; and that the prisoners brought before them 
were actually apprehended in the particular dis- 
trict or country which may have been subjected 
to martial law, and during the period that tKe 
proclamation was actually in force ; for any error 
in these particulars would render the whole of their 
proceedings illegal. * ' 
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FORMATION OF GENERAL COURTS MARTIAL AND 

CHALLENGES. 

-• - . f 

All general Courts Martial are held under Hiu 
Majesty's authority by virtue of the power vested 
in him by the 37th clause of the Mutiny Act, which 
enacts, — ^^ That for bringing offenders against 
such Articles of War to justice it shall be lawful 
for His Majesty to erect aiid constitute Courts 
Martial, as well as to grant his royal commissions 
or warrants for convening and authorising others 
to convene Courts Martial/' But they are as- 
sembled either by His Maj/esty's order expressly 
signified by warrant under the royal sign manual, 
or by the order of a Commander in Chief to whom 
the power of convening General Courts Martial 
have been delegated by His Majesty. They are also 
assembled in consequence of such Comnumder in 
Chief granting, when dttch power may have been 
vested in Jbinv a warrant to any officer, not under 
the rank of field officer, conveying to him the 
power of convening General Courts Martial. In 
all cases, however, where this attthority is de^ 
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legated) tlie libe^ytcf npffl-oving and confirmuig 
the sentences of such Ccnirts Martial as may be 
held in consequence is subjected to certain re- 
strictions. 

It may be here 'remarked, that afb^ a Court 
Martial is once assemUed, neither His Mi^esty 
nor the person by whcise authority the court ma^ 
bdieldf can in any maimer interfere in Its pr<y- 
oeedings. .The President alone, then, becomes 
vested witli the .power of assembling and adjourn* 
ing the court, and of regulating all its proceedings'. 
But in cases of doubt a court may find it nece^ssary 
to refer to a. Commander in Chief for further in- 
structions, and any reply which he may give on such 
occasions, or any considerations which he may 
think it necessary to direct to be laid before a 
court, ought always to be received with every de- 
ference and attention. It is not, it is true, abso- 
hitely incumbent on the court that they should be 
guided by them, but they ought to be slow in 
acting-contrary to such sentiments and opinion. 

All General Courts Martial must, by the 22d 
daiise of. the Mutiny Act, except in, a few par- 
tieahnroflses, oonsisl of at leaat. thirteen commis- 
siteed :! officers, if assembled for the trial of a 
cominissioned officer; i^d by the *^9d clause no 
Court Martial, unless 'it consists of th^ samenum- 
l>^r of members, except in a few cases, can sen- 
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usa^ soy non-eommisdkmd M^Hh^r or soldier to* 
loss of Hfe of liinb» or transptirtetiM. By the 6th 
clause of tbe Mutiny Act,- and the Ist art. of the 
12th section of the Articles of War, esubUriied for 
the better government of the Honourable Com- 
pa&y'a ttoc^ it is enacted ^Mt no General Court 
Martial in die Esst ladies Afttconsist of less than' 
Bine ocnmniMioned offieers^ But, al^ugh the 
legidatore has jthus fixed the smallest number of 
members of which a General C<Hurt.A(artial can 
ccMisistf there is no legal objection to its being 
ecNBsposed of a greater number. It has conse- 
quently beo(»ne the custom) whenever the service 
vdli conveniently admit of itj to appoint more than 
tfap^ kgal number, in order to prevent the court's 
being reduced below it by tbe sickness or ne« 
cessary absence of any of its m^bers ; .and| in all 
such cases, the additional meml>er9 vote, and give 
their opinions in the same ^^anner as the other 
members* * 

l^e day and pbee . of: meeting tof. a. General 

• • • • • , ^ . 

♦ ** A 'Court i^artial should l>e composed of fifteen,' or 
seventeeAy or^evi^ more tineitibers,^ in eMier te avdid (fiffi-» 
cxd6m ifiMdi mi^t ashe ib s^ioog |HQC«eding irais 4et|tfa» 
mdispo6ilion» er othen cfuis^ 1% is to be^>bterved» that 
every member tvoro, if present* must five his opinion on 
the case." -^% Charles Moi^gan's Remarks in Advertisement^ 
toJamesVeiof tytler,p. tvi. '* * ' ' 
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Court Mtrtiftl hafjbg beeti previously publifibod 
in general or •ditisioa oudersyihe officers ii{:^intod 
as members, the ..parlies mid witnesses iiLttendac- 
oonlingly. ThQ Judge Advocate then calls over 
the names of the ineiiibeirsft and they arrange them* 
selves to the right and I^ft of the President agree- 
ably to their ^miority in the array. The Judge 
Advocate places hilnself opposite to th^ President. 
The prisoner is now called Into court; and al- 
though till this period he may have been in close 
confiQement, and even in irons, he must appear 
there unfettered and without bonds, unless when 
there is danger of escape or rescue* The orders 
directing the assembly of the court, the President's 
and Judge Advocate's warrants are next read, and 
should . the Court be held by authority delegated 
by a Commander in Chief, it is also customary to 
read the warrant of tfaecommandhig officer so em- 
powered to convene General Courts Martial . 

The Judge Advocate now reads over the names 
of the members to the prisoner, and enquires if 
he has any exception to any of them sitting on 
his trial. It is to be observed that he cannot 
object to the President, as he is appointed by 
warrant *, nor to the Judge Advocate, as he acts 

* *' The President of a Court Martial cannot be objected 
to by challenge in the same manner m the members may be, 
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oo behalf of the Crown* If Ihe priiOMr or the 
Judge Advocate^ for cheUeoget may be made either 
on the part of the King or on that of the pri- 
oner *, have any exceptions, as peremptory chal* 
loiges are not allowed, thqr must assign their 
cause of challenge. The court is then closed, 
and proceeds to take into consideration the cause 
assigned, and to decide on its rdevancy or va* 
lidity, and while it u deliberating, the member or 
members objected to must withdraw. 

As every person who can sit upon a General 
Court Martial must be an officer and a gentleman, 
it is perfectly unnecessary that I should enter 
into any discussion of the causes of challenge 
which may be made to a juror in a court of law. 



he being named in the order, or warrant, for the trial. If, 
therefore, any objection be mged against his appomtacnt^ 
oKM BnMt b« imkmk u> hsre such uljcLilon clear and specific : 
the Court must then separate, and the objection must be 
referred for decision to the authority under which his name 
was inserted in the order or warrant." — Sir Charles Morgan*6 
Remarks in Advertisement to James's ed. of l^er, p. xvi. 

• 4 Blackstone, SS2, But this can scarcely happen at a 
Court Martial, as the Judge Advocate has always an opportu- 
mty of apprising the proper authority of any legal objections 
there may be to an officer being a member of the court, 
previous to its being assembled; and a private prosecutor 
ought, if he has any objections, to submit them to the Judge 
Advocate. 



mBiyuti^emxm UaM$i^^^iMi'f)BLte 1bdi«ls^^^b6i«Ufi* 

" Tnir expression of an bpipion ; relative tp^ tKe 
suDject to be investigated, ... 

0a iiie WW subject^ wliidi>]uKligiv«ai'fla. lopiab^a; 
bat» if this Dcmrt bad not givaa ml efrioioi^ Ifae 

member cannot' be obj«etcd IKK . k^ .' -.* 

...,.■ ... - \ 

. Th^ havibg been a member of a General Court 

M&rtlftl, in wbicb the circjumstances about to be 

tnvesti^£itei] bad been discussed^ either prmcipall^i 

coliateraUVyOfJnddentally.*; ,, 

The pounds, on which thejse 4bree causes ai^ 
chaUeng^ biive.b^eB *beld..tp^.i)et v^U^ ^arf^ tha,t, 
members ^j^ Court A^tial^houU 9911^ ta a.tri4 
99«»Httle i^qmiiA^ 9^ pcisi^iya i¥|tb: ^^ 
be tried> and perfectly ftee from crprj biA9 <^ Injr, 
pression which a previous discussion of its meritSj| 
' hpwev^ incidental^ could not fail to leav^ on the 
himii.miM.,, • . 



♦- ' ■ t' I : 



Butiiicn^iu^ two Other causes df chaycDge of a 
much mbre delkate natui^, and the vai&>us degree 



to flt hi f-tgpajbar ?.wrf ih»BiMrtitlwrffarc».ita^gpetf cafljt 
excepted to«.^9ul4;^tbec oC^hepartiiB (>l^ect ^.Ms ri^ng- 



&uf.2 Coum Mm^ mkC^Kittnges. fll 

of w|ich<t«tfQdl9^#4ii#of dtflfii^ mu^ 

these a8< ciw f if iribiit ffftPWW - «mt rtwuji khMr 
under the greatest difficiiltyy and mast, when 
obliged to do 80^ most severely eicperience the 
di^dvantage of bdng daiied the benefit of pe* 
nemplwy ehallenges* Tfaere>arem fiidf oo words, 
no expressions, which could be u^ed amongst offi* 
ears, jko oooyeysuch a suspicion thai might not 
lead to future dislike or eren enmity. It becomes, 
also^ for the court a point of no little delicacy to 
call for such an explanation of the supposed pre- 

J'u^lce or malice as might enable them to judge 
low &r the exception was . well founded* Courts 
Martial, therefore, when such a cause is hinted 
prefer rather to deviate from the strict line of 
their duty than to enter into any discussion which 
mi|^t be productive of disagreeable consequences 
Tb^ accordingly r^ain from all enquiry into the 
particular circumstances whence this suspicion may 
have ariMi, and peftnir*^ member challenged 
to wtdidraw. But nhueid ' the Court deem it ex- 
pei&ent, on the pabUc service render it necessary, 
that tjiese^circomstaoces should be taken into de- 
iiiieration* the decision, on ti^mr relevanqr or va- 
lidity most depend entirely on (he good sense, 
and sound jodg^nent, of the members of the court. 
Nor is it posnble to to. lay down any general rules 
0t principles by which such a decision ought to 



be guided^ as the different degrees and •hades 
of prejudice and malice ane too Tarionsto admit of 
being reduced under any:parlicuUir eanmeration. 
It may, however, be ohaerredi that if the reasons 
assigned appear to have the slightest tendency 
to bias or influence the Opinion of the mtmba: 
objected to, the challenge ought to be considered 
as vrfid. * 

If the challenges made be admitted to be valid, 
the members objected to withdraw, and their places 
are either supplied by other officers, or if the 
court still consist of a legal number of members, it 
may immediately proceed with the trial. The Judge 
Advocate and prisoner may, in case of any new 
members being admitted, challenge them also. 
When all objections are disposed of, the Judge 
Advocate proceeds to swear in the court, by £rst 
administering the oath prescribed in the Articles 
of War to the President singly, and then to the 

* In 4 Comm. 3SS. Blackstone justly obierres, that ** upon 
challenges for cause shown, if the reason assigned prove Insuf* 
ficient to set ande the juror, perhaps the bare questioning his 
indifference may provoke a resentment." Ought a member, 
then, of a Court Martial, challenged for cause shown, if the ob- 
jection be overruled, to resume his seat? In general, the 
member requests permission to withdraw, and the court 
comply with this request. But if the court can grant such 
permission, what necessity is there for their previously calling 
upon the party objecting to state his cause of challenge, unless 
the member excepted to wishes it ? 
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members collectively on hiB riglit «id left ; after 
whidt the President administers the prescribed 
ofith totke Judge Adfocste^ 

The long agitated question, whether or not it 
be necessary that the members of a Court Martial, 
before whom two or more trials are brought, 
ought to be re-sworri at the commencement of 
each new trial, has been decided by the follow- 
ing general order of His Royal Highness the 
Prince Regent : — ** In all cases in which, more 
prisoners than one (being arraigned for different 
crimes) shall be tried by the same General Court 
Martial, the Court shall be re>sworn at the com- 
mencement of each trial, and the proceedings shall 
be in every respect made up separately and signed, 
as if such prisoner had been tried bya distinct 
Court Martial." » 

The Slst clause of the Annual Mutiny Act 
enacts as follows : ** That when and as oflen as 
tjbere may be occasion, it shall and may be lawful 
for officers of His Majesty's land forces, and of 
the forces of the United Company of Merchants 
of England trading to the East Indies,^ to sit in 
conjunction at Courts Martial, and to proceed in 
the trial of any officer or soldier, in like manner, 
to all intents and purposes, as if such Courts Mar- 
tial were composed of officers of His Majesty's 

* General Regulations for His Majoity*i Army, p. 1S6. 
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kHid foiroest or of the said.Umled Company only; 
with this dbtinction, that upon the trial iA any 
officer or soldier of His Majesty's land forces, re* 
l^rd shall be had to the regulations and provisbns 
made by or in pursuance of this act; and the 
oaths administered to the several members of the 
Court Martial shall be in the terms by this act 
prescribed: and upon the trial of any officer in 
the service of the said United Company, regard 
shall be. had to the regulations and provisions 
made by or in pursuance of an act passed in 
the twenty-seventh year of the reign of His 
Majesty George the Second, intituled, &c. and 
the oaths administered to the several members pf 
the Court Martial shall be in the terms prescribed 
by the same act." 

I^" after a Court Martial has been duly consti* 
tuted, and the trial has been commenced, the Pre- 
sident should be unable^ from sickness or other 
unavoidable cause, to attend, and the court should, 
.notwithstanding his absence, still consist of a 
legal number of members, it is competent for the 
authority under which the court is held to issue 
a.warrant to the next senior member, constituting 
him President. In which case, no alteration being 
requisite in the former proceedings, the trial shall 
be continued in the same manner as if no interrup- 
tion bad taken place. The Judge Advockte also 
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may, if neceBsary, be relieved at any period of the 
trial* 

But if the court should, from any cause, be 
reduced to a less number than the legal number of 
members, the trial cannot^ in strict conformity to 
the practice of courts of law, be. continued^ Qor 
can any sientence be given. This, however, is not 
to operate as an acquittal of the prisoner ; and 
he may, therefore, be remanded to confinement, 
and another court may be assembled for his trial. 
But, in consequence of all the proceedings of a 
Pourt Martial being cariefully reduced to writing, 
and of the inconvenience and detriment which 
might often arise to the public service. Courts 
Martial are not obliged to adhere in this case to 
the strict principles of legal procedure; and it is, 
therefore, their practice, that new members may 
be added, if such persons hear, or be well in- 
formed of the evidence given before their attend- 
ance. It is ther^ore sufficient, in any case where 
^ new member or^new members are added, that 
the proceedings be read over to them, and that 
eaph witness should be in court during the reading 
of hijg evidence, in order that the new members 
may be satisfied thajt it is his evidence, and that 
they may have an opportunity of putting any 
questions to him which they think necessary- 

In c^se A member should, during the trial, be 
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prevented from attending the court for any period, 
while proceedings were going on, he cannot re- 
sume hb seat ; iff however, no evidence was ^en 
durmg his absence, he might, if absolutely ne^ 
ceasary, be permitted to resume his seat * 

* It happened at a General €k>urt Martial that a member 
was prevented from attending on the day that the prisoner 
nad hu written ddtoce to the Court; and that before the 
Court agidn awtqbled, another of the mcinbers was taken 
ill, which circumstpnce reduced the Court below the 1^ 
number of members ; in this case the Court decided, that 
as no evidence had been given on the day on which the 
former member was absent, he mi^t resume hb seat. 



». -I. 
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PRELIMINARIXS TO TRIAL AND CHARaES* 

When the Court is duly constituted by the pr&» 
scribed oaths having been administered, the Judge 
Advocate reads the charges in an audible voice. 
On hearing which, should uiy doubts arise, whether 
originadng with the members of the Court or with 
the parties on the trial, with r^ard either to the 
competency of the Court's jurisdiction or the re- 
levancy of the charges, these doubts must be now 
discussed. For should there appear any objection 
to the l^;ality of the trial, which is 8el&«VidMit and 
insurmountable, such as that the prisoner is not 
subject to military law, or that the crime chaiged 
is a civil offence, the Court ought to suspend their- 
proceedings, and to submit the objection to the 
consideration of the authority by whom they may 
have been assembled. It is also held, that it is an 
undoubted right, and even the duty of every Court 
Martial, to reject any illegal or erroneous charge.*^ 

4 ■ 

Hone Guards, 15th D&c. iBiS.' 
* ^ I am further to acquaint you, that the Prince Regent 
considered that the latter pfii^ of the charge ought not to 

C 2 
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(T^]^ are.i]ieveitheless bound to record their pro- 

^i:|ee4ings and I'^solution upon it. If^ likewise! the 

fdiarge^ or chs^rges be drawn up In & loose and in* 

j^^fit\ite manner, although the generality of a charge 

jooay not be absolutely repugnant to military law, 

.Still the prisoner may, previous to pleading on his 

arraignment, call upon the prosecutor to specify 

^e particular facts of which he intends to accuse 

JbU^; and as this requisition is founded in material 

justice, no Coji^rt Martial can legally refuse it.* 

„^uch is the power ^d the strict duty of Courts 

Martial before entering on any trial; but it is 

.seldom that they think it necessary to act ac- 

C0i:4ingly, and the consequence is, that charges are 

,$LL^o$t alwa^'s; subqiitted to investigation with all 

^tjhfiir imperfeptipns on ^heir head. 

r. > 4t is, also) at ihis stage of the procoedings, that 
ithe< prosecutor/ or prisoner .should state their 
^^reai^ns to the Court in case they wish the trial tp 
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'^hwe been the stt^jec^ of iovesti^ation. before the Court, 9^ 
. r:li|i^ from the vagueness of its wording, as from its forming a 
most serious and distinct subject of accusation in itself; but 
His Royal Highness Ut the same time remarked, that although 
the conduct of the proseoutor and the Court appear to have 
been irregular, the one in preferring an accusation so in- 
. jiireo^ finuned,- and the other in receiving it," &c. 

James's Case Book of Courts Martial, p* i^^\ 

' . • Tytler, p. 217. 
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be delayed. For^ according to the practice of 
courts of law, all itotions for patting off ih6 Utiid 
must, be made previous to the swearing in o^ 'Hit 
jury and entering iiito the triaU At Courts Martial^ 
however, it is first necessary to admiiUBtjer the Mh 
to the Members in order to invest them with tbe 
character of judges, and it seems abo requisite that 
they sliould be previously acquainted with the 
nature of th^ subject which is to be investigated^ 
Jfl order to enable them to appreciate correctly the 
reasons for staying the proceedings ^"whidi may be 
assigned. But eveiy such motion ought, in strict 
regularity, to be made befose the prisoner Hs 
arraigned and the prosecution is entered into. TSt 
there are various instances of -Courtis/ Martial 
having adjourned after th^ trial had commenced, 
tm applicadon from the prosecutor, in consecjpiehce 

sfeC ^^ photanespt of a mfU:i«rMl. witt|f»m. SxM^ on 

tdjourQHient mayi in many cases, eondi^ce tolhe 
, pepper ipvestigation of the charge) and as i(sis.t(ie 
practice of Courts Martial to adjourn daily, whether 
the trial be finished pr not, diere would seem to 
-ihena is^ropriety ui the Court, in sound 'dise^e- 
' tion, determinmg whether dr not, ^ any paHii^tar 
^^bccasion, ^uph a deviation from the ^ict^jCi^the 
! ^i9[if j^xpcef^ . V '; ■'' 

''- ^The pos^onitig of a trial is not iBr.iifiatti»''of 
right, eroV when the'a|)pllcaticinMi^%aa^'6^^^ 
part of uie prisoner or on die, part of the crowii; 

c 3 
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fior, in other case^ th<d Gourti in itis HlisGNIioQ, 
inaj gxMt or ri^«se tl:ie motion. It is neces^my^ 
Aerdfore, on ott such applicatioDSy that the party 
a^plyii^ AaU aalisfy the Court thfit th^ perscms 
absent are faaterial witnesses^ that th^ir npn-at* 
tehdttiioe has not proceeded from any omis&ion 
er neglect oft his part^ and that their attendance 
may :fae reasonably expected on the day specified 
i& the application* It will, however, be obvioua 
that an essential di&rence &xUts between th^ 
postponing a trial at courts <^ law and at Courts 
MartiaL In the firat case a trial H called on 
vi^hen a motion is nad^ to put off the triaV and 
after a speedsi or iwo»- the motion is granted or 
refused mthout any inconvenience to the busine^ 
9f the Court m .t6 the j^dge and juror^« Bat a 
Court Martial cannot be assembled without with* 

feitwJngJts^mP'wH^rc frAm AthfigAify.^wd-pe^>i>p0 

bringing them &om a dbtance, and eveary delay 
mtist consequmtly be^ in some d^ree, detrimental 
lo the public service, A. Court Martial ought, 
therefore^ to be particularly stri<$t in requfaing 
sidSkaient and ai^tis&otory tisasOns for every i^pli-* 
eation to postfione a trial; and although they may 
act with indulgence to a prisoner, they ought in no 
case to consent, to such an application from the 
prosecutor, unless he proves that circumstances 
unavoidable on his part prevent his ent^ing into 
pr proceeding with, the proseq]ition ; and that, as 



Cb. 5.] Tru4 ofd Chargfs. %l 

be bas erery rea«»iaU6 expectatiaii of subfliDtiat* 
ing the cbaorge, the wdi of jiutiAe nKmld net be 
attained unless a short adjoiumlaieat was aUowe^^ia 
order to admit of the arri¥al of the requisite mtnesa 

The best description of a military charge whkh 
I have met with, is in the following words of the 
Judge Advocate General on Colonel Quentin's triaL 
''It is well kbown by erery body^ that in the ease 
pf charges brought before a Court Martial, they 
are not bound to the technical formalities which 
prevail in other courts of law; but there is this 
essadtiai principle in every charge before any court 
that can exist in the civilized world, that the charge 
should be suffidently spedfic to enable the person 
accused to know what he is to answer, and to 
eoipble the Coui*t to know what they are called 
to enquire into/' ^ Chaiges, therefore^, must 
design and mark out the prisoner by bis name, 
sirname, rank, and the regiment or department to 
which he belongs. The fact or &cts ought abo to 
be dis^ctly specified, or alleged in such a mtonery 
that neijther the prisoner nor the Court can hiftve 
any difficulty in knowing what is the precise object 
of the trial. The same minuteness and precision 
ought to be observed in specifying the time and 
place when and where the &cts charged were com- 
mitted, for such specification may be essentially 



* Ck>loiidQaentni*iTfnd,.fhSi, 
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Id> the prisotier's defence. But l^'k 
yttMGOtbr be doubtful with respect to the time 
or {dac^ b« may charge that the fact was com^ 
nttted. at or near such a place and on or about 
auch a date. This, however, ought never to b^ 
pemitted if it can possibly be avoided without a 
sacrifice- of justice, as it may deprive the prisoner 
of many advantages on his defence. 

It is not necessary that it should be specified in 
the charge that the ofieiice alleged has been com- 
mitted in breach of any particular article of war. 
But if the prosecutor wishes to bring it under any 
particular article, in order that the prisoner may 
suffer the penalty therein prescribed, he must in 
his charge make use of the same words to describe 
the offence which are employed in that particulajr 
article. 

It ought, also, to be remarked that, ip framing 
charges, the act or acts only to which criminality 
is attribiUed ought to be stated, and in as concbe 
a manner as can be rendered consistent with the 
requisite specification. Private prosecutors, how- 
ever, too frequently either from over anxiety or an 
error of judgement, think it necessary to .include 
in their charges a variety and complication of cir- 
cumstances which are in themselves either. trivial, 
or devoid of all criminality. But they should re-^ 
collect that they are bound to prove every part of 



jdie accnsalian which > they may vha?t yi t liii t d t 
m^ that any fiulure of proof will ^always ttaA eoBt 
siderably to iayalidale the whole of the pUMeoMr 
tion. The more ditfuae> thmrefor^ tiliaithey art 
in wording their charges the more liable wiH they 
be to find that many of the drcumsianoes ^ecifiec) 
are either not supported by evidence, or repre» 
sented by the witnesses in such a manner as to 
exdode every inference of guilt. Distinctness 
and brevity are, consequently, the principal reqai* 
^tes in a charge ; and whenever these are mate*' 
rially deficient, if a Court Martial would at once 
point out to a prosecutor the particular parts to 
which they attach neither criminality nor import* 
ance, and inform him that it is unnecessary to 
adduce any evidence in their support, many a te« 
dious and uselessly prolonged investigation would 

be avoided. 

.... » 

It is the custom of Courts Martial that the 
charges should be read over to each witness im-. 
mediately after he is sworn, and before he is ex* 

ft 

amined. In all cases, therefore, when an officer* 
or soldier is accused of having made use of dis* . 
respectful or insulting expressions, the words/ 
themsdves on^^t not to be set (anh in the charge ; 
because such a specification would be equivalent 
to suggesting the whole of hb evidence to each of 
the witnesses, and would consequently deprive the 
' •■ . .... . c 5 ' * . . ' : - i 
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prisoner of ewy advanlage wluch he m^^ bvfe 
derived from a contradictioii or inconebtaEicy m 
their testmmty. The wOrds) also, are i^ften so 
very indelicate that it is highly impffoper that they 
^ould be read over and over i^in in a pvkiic 
Court. But as the first of these objectioiis does 
not apply to letters which are themselves the best 
evidence of their own contents, it is requisite that 
the particular passage or passages on whkb the 
accust^tion is founded, should be specified in the 
charge. If, however, the whole letter is alleged 
to be disrespectful, it is not necessary that its eon* 
tents should be stated. 

After a prisoner has been arraigtied on and 
pleaded over to specific charges, it is perfectly 
irregular to admit of any additional diarge being 
preferred against him, even although he may not 
have come on his defence. This irregularity has 
soipedmes taken plaoe at Courts Martial when the 
|m>secutor has found, that he had preelinled flim- 
sy frcHn proving some fiust which he intended 
by the maaner in whidi he had worded the;ovi<* 
^al chargesf, or from some &ct traospirkig 
during the trial with which the f»*osecu4sar could 
not be reasonably Mipposed to ; have been pre- 
viously acquainted, or Irom some improp^ cobt 
duet of the pnsoi^r duting the IriaL In jsii?h 
cases Courts Martial have permitted jthe pnise*^ 
eutor to prefer an additional charge, under tbe 

17 
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impresrion that tbey -wtce acdng fimmbly tovmrds 
the {urisooart as it saTed him the incoiiyaiiienee of 
.two tnalsy and prwentad fab cantmiUDg ia aneat 
or oonfinenieiit. But as this mode of proceeding 
^ diieolly contrary to the practice of other Courts 
and to the well known rule of law» that no inno* 
ination dttdl udce place pending Ihe original issuer 
it must be considered as highly incorrect and 
irregolar. 

It is customary to furnish a prisoner with a 
copy of the charges preferred against him when 
he is placed in arrest or confinement, or at least a 
reasonable time before his trial; and after these 
chaiges ba^e been approved of by the proper an* 
thority, it is not competent for any person to make^ 
without the sanction of that authority, any alter- 
ation whatever in such charge. But the not fur* 
nisbing a prisoner with a copy xxf the charge, or 
any difference which may exist between the charge 
qn which he . is arraigned and the copy furnished 
hioi, cannot be pleaded by him in bar of trial. 
These cilrcumstances can be only uiged by the 
ptismcar aa sufficient grounds for requesting firoan 
the Court a longer ^e for the preparation of his 
defisnce. For, as it will be immediately observed, 
it is of no importance whether he dearly underw 
sftands the charge on arraignment or not, as it will 
siwiKjrs be presnmed that he pleads not guilty. 

• .- . C- ft ' 



\ 

\ 



^ .PreUmiiuniet to ~ ^<?h. » 

: ** It is not to be supposed that a charge drown 
xttp by those, who may prefer it, is to go of course 
in that state to trial : but it may be framed and 
altered in such way as the officer, .who is to order 
the trial, may think best, both in r^;ard to the 
substance as in other respects. And it is a mis- 
taken idea which prevails that an officer can de» 
mand a Court Martial either upon himself or 
others. It is to be observed that no such right 
exists, the granting of a trial rests solely in the 
discretion of the person to whom the authority of 
ordering Courts Martial may be delegated." * 

There is nothing more misunderstood by offi* 
cers than that part of the J 5th clause of the an* 
nual mutiny act which declares, that no officer or 
soldier being acquitted or convicted of any ofienc^ 
shall be liable to be tried a second time for the 
same ofience. For the true meaning and intent 
of these words apply to such officers and soldiers 
only who have been legally tried and have been 
legially acquitted or convicted. If, therefore, any 
illegality take place in the constitution of the 
Court, or in the courseof the proceedings, or in 
passing sentence, such illegality vitiates the whol^ 
proceedings, and the prisoner must in consequence 
be discharged. - But such proceedings are not to 

* Sir Charles Morgan's Remariis in Advertisem^at. to 
James's cd. of Tytler, p.xiv. 
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be coAslderecl ks a trial cf the prikorier, not hav* 
ing been legally conducted. A new charge may 
therefore be preferred against the priioner and a 
new Court assembled to investigate it, and in this 
case the prisoner cannot plead a former trial or 
acquittal or conviction in bar of his impending 
trial, • 

By the 158th clause of the Annual Mutiny 
Act, it is enacted *^ that no person shall be liable 

* It 18 a little suiprisiDg that M'Arthur, vol.iL p. 159. 
should have ma^e the flowing remark, " In this place it 
may be proper to remark, that if a prisoner be tried for a 
Clime said to have been committed on a particular day of 
the month, md that in the course of the trial, it b proved to 
have happened on a day diiTerent to what the indictment 
sets forth, it is incumbent on the Court Martial to acquit 
him, and he is not liable to be tried a second time for the 
same offence.'* For Blackstone, vol. iv. p. 506, observes with 
regard to an indictment, — ** The tame and place are also to 
be ascertained by naming the day and towndiip in which the 
fact was committed ; though a mutake in this point is in 
general not held to be material, provided the time be laid 
previous to the finding of the indictment and the place to be 
within the jurisdiction of the Court.'* The first part, there- 
fore, of M'Artbur'8 remark is incorrect; and as it must be 
evident that an ofience committed on the 14th cannot be the 
same ofience as that which was committed on the 1 5th day 
of the month, the latter part must be equally incorrect, for 
Blackstone observes, vol.iv. p. 556. — ^ ** That the pleas [in 
bar of trial] of autrefois acquit and autrefois convict, or a 
former acquittal or conviction, must be oi^a prosecution for 
the same identical act and crime." 
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to be tried and punished for any offeace ' agaiii&t 
any of the said acts or articles of war, which 
shall appear to have been committed more than 
three years before the issuing of the commbsion 
or warrant for such trial; unless the person ac- 
cused, by reason of his having absented bimselfi or 
of some other manifest impediment, shall not have 
been amenable to justice within that period ; in 
which case such person shall be liable to be tried 
at any time not exceeding two years after the 
impediment shell have ceased/' But a Court of 
Inquiry may be held after the lapse of any 
period. 
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CHAPTER IV. 

ARKAIONMENT AND FORM OF TRIAL. 

If no doubts or objections arise on the perusal of 
the charges, or as soon as any which may have 
arisen are disposed of, the Judge Advocate adcs 
prisoner by name if he be guOty or not guilty. 

Thus arraigned, the prisoner may stand mute, 
that is, refuse to answer or answer foreign to the 
purpose, or he may confess the fact of which he is 
accused ; in both of which cases, according to the 
strict forms of Criminal Law, nothing remains for 
the Court but to pronounce judgment. But Courts 
Martial have adopted a more lenient mode of pro- 
ceeding and it is their practice, that whatever be 
the prisoner's reply, whether guilty or not guilty, 
or should he stand mute, and it is determined by 
the Court to be from malice or obstinacy, the wit« 
nesses for the prosecution are brought into CouFt, 
the oath administered to them, and their deposi- 
tions taken in the presence of the prisoner to 
questions put either by the Court, Judge Advocate^ 
or prisoner. * 

* << It bas not been usual with Courts Martial held at the 
Horse Guards to require frem a prisoner an express plea of 
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Tbe prisoner, alsp^ on being arraigned, may ofier 
certain pleas in bar of trial, such as the incom-^ 
petence of the Court*s jurisdiction, the irrelevancy 
of the charge, or a former trial for the same offence, 
and on those pleas the Court must first decide ; 
and if the Court, after deliberation, determine that 
the plea advanced by the prisoner is valid he must 
be immediately discharged; but if it be rejected he 
is still at liberty to plead not guilty. The remark 
of Tytler that it cannot be doubted that a promise 
or assurance of mercy given, on the condition of 
becoming, evidence against an accomplice would 
be an eilectual plea in bar of trial, is applicable only 
to the Scottish* Law. For, according to the law 
of England, by which alone Courts Martial must 
be guided, it is laid down, that the ^^ admission to 
be a witness amounts to a promise of a recommend- 
ation to mercy upon condition that tbe accomplice 
makes a full and fair disclosure of alt the circum- 
stances of the crime for which the other prisoners 



guilty or not guilty. The latter as being most hr the ad- 
vantage of the prisoner is presumed ; and the prosecutor int^ 
mediately after the arraignment of the prisoner is called upon 
to produce his proofs in support of the charge." " If the 
prisoner should plead guilty, evidence must be heard of the 
fact or facts^ or how can the crown, or the officer authorized 
to confine the sentence, hare . any ground for extending 
mercy," Ibid. pp. xi., xii., xxm. 



are tried, and in which he has beeri concerfied in' 
concert with them. Upon fidlure on hb part withr 
thb condition he forfeits all claim to protection.'** 
Such a conditional or implied promise of mercy 
cannot, therefore, be pleaded* and nothing but a 
full pardon duly verified can be admitted by a 
Court Martial as a sufficient plea in bar of trial. 

There is, also, another plea in bar of trial which 
may sometimes occur at a Court Martial, but which 
can be of little advantage to the prisoner, as it will 
appear from the following passage of Blackstone's 
Commentaries. ** A plea in abatement is princi- 
pally for a misnomer, a wrong name, or a &lse ad- 
dition to the prisoner ; as if James Allen, Gentle- 
man, is indicted by the name of John Allen, £s* 
quire, he may plead that he has the name of James, 
and not of John, and that he is a Gentleman and 
not an Esquire, and if either fiict be found by a 

* 4 Bladutone, 8^1, note. Mr» Chrudan adds-*-'* Upon a 
trial some yean ago at York, before Mr. J. Buller, the ac 
complice, who was admitted a witness, denied in his evidence 
all that he had before confessed, upon which the prisoner was 
acquitted ; but the judge directed an indictment to be pre- 
ferred against this aecomplioe for the same crime, and upon 
his previous confession and other ^rcumstances he was con- 
victed and executed. And if the jury were satisfied with his 
guilt, there can be no question with regard both to the law 
and justice of the case." 
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jury, then the indictment shall be abated." *^ But 
in the end there is little advantage accruing to tbe 
prisoner by means of these dilatory pleas ; because, 
if the exception be allowed, a new bill of indict- 
ment may be framed, according to what the pri- 
soner in his plea avers to be his trqe name and ad- 
dition. For, it is a rule on all pleas in abatement, 
that he, who takes advantage of a flaw *, must at 
the same time show how it may be amended.'' If^ 
^therefore, any mistakes occur in a charge with re- 
spect to the name of the prisoner, it is competent 
for the Court Martial to permit the prosecutor 
previous to arraignment to correct the charge and 
to insert in it what the prisoner avers or proves to 
be his true name. 

. But in the usual administration of military law 
it is not likely that these drciimstances can often 
ocoxr ; and itmay therefore be omcluded thai a 
prisoner will, in almost every instance, plead not 
guilty. It must be remarked, that a prisoner on 
pleading over to the charges can only reply guilty 
or not guilty. He cannot enter at this stage oT 
the trial into any explanaticm or i^u^ulpation of his 
ea^dtLCtf but must confine himself to the mere con- 
fession of his guilt or the dmple and unqualified 
denial of the offence laid to his charge. Every cir- 

* 4 Blackstone pp. S54. 335, 
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ciunstaace which may tend to his justification most 
be reserved until he is put on his defence; and then 
he is at liberty to bring forward and prove by evi- 
dence every fact which may, in his opinion, con- 
duceeither to extenuate or entirely refute the charge 
preferyed i^inst him* Officers have sometimes 
hesitated in pleading not guilty when they were 
oonscious that they had committed the fiict-or Acts 
diarged. But they ought to recollect that it is 
not the simple fact which they deny by so pleading, 
but the criminality ascribed to it by the prosecu- 
torf and perhaps other circumstances which he 
may have connected with it, and of which thq^ are 
really innocent Even a military charge, which 
Biigfat be rendered so simple, is in general of a 
complicated nature, and, therefore, although a Pri- 
soner may be aware that the principal &cts stated in 
it-will be proved against him, still he may have it in 
his power to refute several of the other allegations 
in i^ and thus to discredit in some degree the whole 
df the prosecutor's evidence. Many alleviating 
ciz«uHMi«uiw0 i»i^i also ^i p j jfi ifr in tk« course of a 
trial which might tend to the extenuation, if not the 
exculpation, of his conduct, and thus conduce to 
to mitigate the final sentence, or at least to lead 
the Court to recommend him to mercy. Of such 
advantages an officer may certainly avail himself^ 
without being under any apprehension that his 
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doing so subjects his honoiif to the slightest impu- 
tation.* 

When th6 prisoner has pleaded over to th^^ 
charge^ the trial proceeds in the following manner. 

The ordinary course of a trial is this : the person 
managing the prosecution states the charge, then 
calls his witnesses who are to prove the facts whicli 
constitute the charge, and proves and reads any 
written evidence which he may have to the same 
purpose. The prisoner has a right to cross^ 
examine every witness of the prosecutor imrne-* 
diately after he has given his testimony; and the 

* In a book which is probably put into the hands of numy. 
a young officer, Paley's Moral Philosophy, a prisoner's 
pleading not guilty is enumerated as one of the instances 
^ that there are falsehoods which are not lies." A treatise on 
nondky which diminishes and, in fact, takes away all guilt 
from fidsehood, is rath^ a Angular worii : but if the above 
reas^ing be correct, it must be admitted that in no sense, of 
die word can falsehood be ascribed to a prisoner who pleads 
hot' guUty to a military charge framed as military charges 
almost always ai^. in man^ vuses, also, thk plea of a prison^^r 
is. fully Justified by the Court's acqtiitting him of ail the ag<- 
^gravadng circumstances and epithets which the prosecutor 
may have attributed to the simple fact which was actualiy 
•cbnbHittlld. Did a military charge^ indeed, boast of the eon* 
Oneness and simplicity of an ancient Atheniaii criminal ai* 
.cusation, I know not any casuistry which could excuse an 
officer's pleadingnot giiili;y if be were conscious tliat he w&fi 
really guilty. 
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prosecutor has a right to examine him in reply t6 
all sach matters as have been examined into by 
the prisoner. It is a general rule in every stage of 
the cause, that he who calls a witness (if that 
witness is cross-examined) has a right to examhie 
into the same matter. If the prisoner has any 
objection to the competency of a witness (as that 
he is interested, has been convicted of peijury or 
any other infamous crime,) he must make his ob- 
jection before the witness is examined ; but if the 
objection be only to his credibility, or if he can 
show why fall credit ought not to I>e givep to him, 
(as he is a general bad character, in enmity wit|i 
the prisoner, &c.) this not being a bar to his ex« 
amination must be reserved by the prisoner till he 
makes his defence. 

The prosecutor, be&re the prisoner i^akes his 
defence, must produce all the evidence he has to 
support the accusation, that Uie prisoner may not 
disclose the defence, till he knows the whole he 
has to answer U>f 

The prosecutor having finished his evidence^ 
the prisoner states to the Court his defence, calls 
and examines his witnesses, and proves and reads 
his written testimony. The prosecutor may cross- 
examine, and the prisoner re-examine as in the 
case of the prosecutor^s evidence. 

|f the pirispner confines his d^ence to the simple 
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contradiction of the evidence brought by the pro-* 
secutor, h^e all the evidence is finally closed, 
unless the prosecutor calls witnesses to impeach 
the character or testimony of those of the prisoner. 
The prosecutor can then observe upon the whole 
evidence, but can produce none. The Court are 
then to consider of their judgment. 

But if the prisoner in his defence introduces any 
new matter, or any evidence not examined by the 
prosecutor, which is frequently done, when the 
prisoner either cannot contradict the evidence 
against him, or does not think he has so fully 
done it, as to rely merely on the contradiction^ 
and has other collateral matter to give in evidence 
from which his innocency is to be presumed,. as 
the attempt to prove an alibi, or good character, 
or to discredit the witnesses of the prosecutor, 
then the prosecutor is allowed to examine witnesses 
on the new matter. * 

* Minutes of Council in Bengal published for the infcMro* 
ation of the aiiny, 8th February 1781, and stated to have 
been sanctioned by the highest legal authority. 
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CHAR V. 



PROSECUTION. 



JLs the King is the prosecutor of ail military 
ofiEences, it is the du^ of the Judge Advocate, as 
expressed in his warrant, to prosecute in His 
Majesty's name all perscms who may be brought 
before a General Court Martial. But, in most 
cases, it seems now to be the established practice, 
ihat the person, if an officer, who is either from 
his situation the best acquainted with the circum- 
stances to be iuTestigated, or who has individually 
suffered an aggression or injury from the prisoner 
to be tried, shall sustain in court, jointly with the 
Judge Advocate^ the character of prosecutor; and 
as such shall conduct of himself the whole of the 
prosecution. But if the person^ bringing forward 
an accusation against any person in the army is 
not himself an officer, he cannot appear in court 
as the prosecutor, Irat merely as an informant, and 
in diat case the Judge Advocate conducts the pro- 
secution. In some cases, also, the Judge Advocate 
finds it necessary, for the better conducting of the 
trial, to request that the person, from whom he 
has received his principal information respecting 
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tke diarges undtf investigation) mayy aften* having 
given bis evidence^ be pennitted to remain in 
court This request is always compUed with, and 
the person so r^naining in court is also named an 
informant. But it is to be remarked, that an in- 
formant is merely allowed to be present in court, 
for the purposes of material justice, as an asjsistaiit 
to the Judge Advocate, and that he cannot of 
himself propose any question, or makeanv observ- 
ations whatever. Should any thing occur to him 
during the proceedings he must stat^ it to the 
Judge Advocate, who, if b^ thinks the inemarks 
are just, will avail himself of the suggestions of 
the informants 

. It i^ to be regretted that the frequency of 
charges founded on insufficient grounds, and. 
sometimes arising from private and interested 
motives, and not from a zeal for the public service, 
should have occasioned a prejudice agaipst ap- 
pearing in the diaracter of a prpi^cutpir. 3uch a 
task is always painful tp (he feelings of every 
officer, and it is hard tba.t the discharge of so dis- 
agreeable a duty, but which is indispensably neces- 
sary for the very existence of an af my, should be 
rendered more irksome by the immjerited odium 
too often cast on a prosecutor, ^ut the prejudice 
.ought not tp be entirely reprobat^. For, although 
in some instances it may prevent an officer from 
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bringing an oI^mI^ tcy jilslioef yet» in mQst Gfts«t» 
it ivill only induce him to pause before he prefers 
a charge agwist a brother-officer or soldier, and 
to reflect, that he should not be influenced by any 
sudden gust of impatience or dislike, but that he 
should calmly deliberate, and clearly ascertain, the 
truth of every fact, before he involves himself in a 
prosecution on which his own character must, in 
some measure, depend. 

A^r the prisoner has been arraigned, the pro-^ 
secutor may, if he wish it, open the charge either 
verbally or by reading a written address to the 
Court. * " For (as it was observed by the late 
Judge-Advocate-General at Colonel Quentin's 
trial) though there is no objection to the pro- 
secutor being a witness, I hold it to be perfectly 
informal that the prosecutor should be sworn before 
he makes his speech; he ought to make that 
speech not under that sanction."! Nor is it 
it necessary that the prosecutor should be sworn 
at all, unless he wishes to give his own evidence in 

* ** If the prosecutor has any opening of his case to submit 

'to the Court, he should deliver that before he is sworn ; after 

which he is to be sworn, and to give his testimony. This 

however, is not to be understood as making it a necessary 

qualification for a prosecutor that he should be a witness." 

Sir C. Morgan^s Remarks in advertisement to James's ed. 
of Tytler, p. xvi. 
t P. 55. 

D 
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stipport^ of t^e chargts, uriiidi^e m&y legaUgr d^ 
or be is' cidled upon as « witness by dthe? the 
Conit or the prisoner. * Wheniever a prosecolOF) 
after haying read a written address^ o€fers his own 
evidence, it is most r^ular that the Judge Advocate 
should put to him the necessary questions. Bat 
on Lieut-General Sir John Murray's trial, the 
Judge-Advocate observed, " 1 should think 
Admiral Hallowell may be sworn to the truth of 
all. such facts contained in that statement as are 
i^ithin his own knowledge, and subject to such 
questions as may be put by S^r John Murray.'' 
In which opinion the Court concurred. At the 
same time the Judge-Advocate put this question 
to Sir J. Murray ; ** As the more strict course of 
proceeding would be to put the questions upon 
this to Admiral Hallowell, I would ask you, Sir 
John Murray, whether you are satisQed with this 
mode of proceeding, or whether I shall pursue the 
more formal mode ?" To which Sir John replied, 
^* Perfectly so ; lam perfectly satisfied." f This 
opening address ought to be confiiied solely to 
sttdi remarks as tend to elucidate either the origin 
or the nature of the charges, or to explain the 
manner in which they are to be substantiated; 

/ *At Coloael Quendn's trial the prosecutor was sworn on 
the 5tb day. 
t P. 84. 
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aad it oughts Hensr to be nade tbeTeiifele 0f m* 
▼ecdve against die pmoneri aor the meant «f 
exoittBg a-prqudice against faim in tfie miads of 
the Omrt. 

The proper conducting of a prosecution must 
depend entirely on the ability of die prosecutor, 
and no general rules can Avell be laid down which 
would assist him in the performance of this duty. 
It may, however, be observed, that he must confine 
himself strictly to the charge and that he is not at 
liberty to give in evidence, by way of aggravating 
the prisoner's guilt, any facts which have not been 
specifically alleged in the diarge. For were such 
evidence admissible, persons might be tried lor 
offences of which they were not legally accused, 
and against which they were not legally called 
upon to defend themselves ; nor could a prisoner 
be ever aware of the evidence which he would have 
to controvert, nor of that which it might be neces- 
sary for him to adduce in his own justification. 
But in applying this rule of law, Courts Martial 
have sometimes carried it to an extreme, and have 
refused to admit evidence of any circumstances 
which occurred either antecedent to or subsequent 
to the very date of the fact charged. It must, 
however, be evident that in every case where the 
criminality of the action consists principally, if not 
entirely, in the intention, and where, from a defect 
of direct proof, recourse must be had to circum- 

n 2 



dtantial 'evidence, the chal'ge corfd^ not hh sirfy- 
stantifttttd if th^ proseeutbr ^ere not p^itnkted 
to produce in evidence many citcufnstances n0t 
specificaMy alleged in the charge. Th^ real mean* 
ing of the rule, therefore, is, that although sucSi 
circumstances as clearly tend to convict a prisoner* 
of the specific charge preferred against him are. 
admissible, still no matter, not put in issue by the 
charge, can be received, which would implicate the 
prisoner in a new and distinct offence, or in a 
greyer degree or extent of guilt than appears in 
the charge on which he has been arraigned. 

Nor can the prosecutor adduce any evidence 
with respect to the prisoner's character, except so 
f^r as it is put in issue by the charge. 

\ Biit the greatest difficulty under which private 
prosecutors in general labour, proceeds from their, 
manner of wording the charge^ which they prefer. 
In these they almost always blend their own in- 
ferences and conclusions with the real facts of the 
case ; and they are consequently not a little sur- 
prised, when they produce their witnesses before a 
Court Martial, to find that their proof becomes 
very defective. They are hence led, in order to 
supply this unexpected defect, to put questions of 
opinion, and if these be checked by the Court, to 
examine into a number of trifling and unimportant 
particulars, in the hope that the Court may draw 
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the same condtisioDs from them that they them- 
selves did. In framing a charge^ therefore^ a pro- 
secutor ought to ascertain clearly what are the 
exact facts which he may have it in his power to 
substantiate, and these he ought to set forth un- 
eocumbered with any aggravating or adventitious 
circumstances.' Whatever degree of criminality 
he may attribute to these facts, or whatever other 
inference he may draw from them, ought to be 
. stated ^either in the. heading or the conclusion of 
the char^. Having thu% in the first instance^ 
separated matter of fiict from matter of opinion^- 
and corrected his own impressions by the inform- 
ation of others, he will experience no difficulty on 
the trial, in conducting the prosecution ; nor will 
he suffisr the disappointment of finding that his 
charges have been but imperfectly supported by 
his witnesses. 
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BEFENC£« ^ 



After the prosecution is closed, the prisoner 
enters on his defence; the most regtaikiT mode of 
conducting whidi,. as it canforms to the pRtctioe 
of courts of low^ and as it has been, I bdieve, 
obserred at all Courts Martial eonducted by the 
Judges Advocate^General, is^ thai the prison^ 
should first address the Court and then produce 
his evidence. But a contrary custom previols in 
India (and elsewhere according to l^tler)* ibr 
there the evidence in exculpation Js ia< gCMhftl 
concluded previous to the prisoner's addressing 
the Court. This last method, it must be obvious, 
is most advantageous to the prisoner, as it enables 
him to be fully aware of the exact nature of the 
evidence given on his defence ; and thus prevents 
his hazarding in his address any remark or asser* 
tion on a supposition, as he must otherwise hav^ 
done, that it would be supported by his witnesses. 
It is scarcely possible that an officer, who appears 
for the first time a prisoner before a Court Mar- 
tial, and who has perhaps never before att^ed 
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any trial, can fiivesee what will be the probaUe. 
result of ^e ezaiaiaatioo of any witness wbqm he 
msf produce. This muat depend entirely on the 
knowledge of the ctrounstanceB of the caae which 
the witness may potaese, atad on the acuteneM and 
ingenuity of the cross^examinatton to which he 
m^ be subjected. But pfisenccs seldom or nevev 
advert to these considerations^ and }£ a person can 
deposetoimy eireimistanoe in their iavoG» ho'wevfr 
trifling they immediately call upon him as a wit* 
pess; without recollecting that, as soon as he 
enters the Court and is duly sworn, he becomes 
bound to declare the whole truth of what he 
actually knows, however unfavorable it may be to 
the party who produces him. As, therefore, the 
chance is that the evidence on the defencie wilt, 
in^most cases, prove much weaker and much' less 
ta the point than the prisoner expect3, it is.clf^r 
that if he addresses the Court previous to Its; 
being received, he mav be led into i^ery mat^^^^^ 
mistakes, which may iepd to inyalidate the whole 
of his vindication. Even in a court of law how. 
much more conclusive it would be, if the couiist^l 
^r the prisoner, instead of saying that s^ch a 
witness would be contradicted by another whom 
he intended to produ<;e, had it in his pow^r'to 
cpQtrast io^ the course of his speech the actual 

•I" ' ' irt' , 

contradictions, of the two witnesses : axid ' how 
often has the evidence on the defence proved dU 
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tk^V^th^ ie9en6 of wtiot ithepeottttsdrlbfld ^tat«d^ 
9tt ^ihit A *prMoner, when 4e£mdmg 9& ■ that'ils 
t}^Hta'1iihi,^sfaeuId be dolgected to any ^kiid^wi^- 
itLgks ibr the ^ke of a •mere' f<»rin, cannot be^con- 
sid^rM ecfUiisteBt'eithar vith equity or jiiitiee-; 
And a 06urt Mintia)^ dierefore, as it is not obliged 
to pfoce^ according to the forms of' courte^^f 
law, oi^t always to allow the prisoner* to ) con- 
duct his defence in the manner wbidi he mi^ 
request. 

^Many officers entertain an opinion that a Court 
Martial cannot interfere in any manner in a pri- 
soner's defence, and that he is at liberty to conduct 
it in whatever way he chooses. But this opinion 
is entirely erroneous, and seems to have originated 
n'om no distinction being made between the pri- 
; soner's address to the Court (which is usually 
called his defence), and the evidence which he 
Adduces in justification of his conduct. In the 

'•■ill. ' 

first, it would seem that a court of law seldom or 
never interferes, but the latter is completely sub- 
ject to the control of the Court. It is the Court 
alone who are the judges what evidence shall be 
admitted or rejected, and neither the prosecutor 
. nor the prisoner can insist on the admission or 
rejection of any contrary to their opinion, far less 
can they protest agamst such a decision. But 
the prosecutor or prisoner may state their reasons 
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for <^Seriogf4Ui4'^sa their obgecUoos agf^oi^tb^ 
recegLfing^ ctf apy piurticuUr evideoc^ aD4|» if tfie 
.Court,aiie of a contrary opimon> may xeqas^t that 
those. r 080011$ or pt^jections may.be recorded on 
the prooeedingsy and with this request. the Court 
in general complies. In exercising this right of 
eontrpl with regard to the evidence offered by 
the prosecutor, Courts Martial have never felt the 
slightest hesitation. But from a mistaken lenity 
they have so often forborne from exercising it in 
the prisoner's case^ that it has become a subject 
of dispute whether or not they have the right of 
objecting to any evidence which the prisoner may 
think proper to produce. If, however, they can 
do so in the one instance, they certainly have the 
same power in the other, as the law makes no dis- 
tinction between the evidence offered by the prose- 
cutor or prisoner ; and members of Courts Martial 
in particular are sworn to administer justice with* 
out partiality, iavor, or afifection. I am, at the 
same time, aware that Courts Martial are some- 
times averse to passing a decision on any question 
proposed by the prisoner, lest they might, in doing 
so, in some degree, betray their final opinion. 
But this notion seems to be quite groundless ; for 
it can never be necessary that the Court should 
use a stronger formula than this, — that die ques- 
tion was neither applicable to the charge nor be* 
heficial to the prisoner's defence. In passing such 

D 5 
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-a dectfiKMr^ na* opinioir is^ jgiren or imjiiaA respect* 
SuK wfaiit'iAay betdie final jtsdlgmeiit'^ the^Cbnrt; 
ittchyietitieinfaracea evety question (kali oooid piw- 
siblj* ame. On the c^Tect, in<ieed^r of ^extenuatoiy 
evidence macfa>>difier€9iee of opinidn: hiv^ esdat; 
but {^though a Court Martial may be'^tlienfi)ire 
unwilling to reject any which a prisoner wi^es 
to adduce, they ought stilli before they admit it, to 
be fully satisfied from his opening of it that it will 
really have the tendency which he expects. 

But aldiough a court of law rarely interferes 
.with the prisoner's address to the Coitrt, still no 
priflon^ is ever allowed to introduce into it the 
luunes lof persons whp are not concerned in the 
trial ; and there : b also a certain decorum which 
ought always to be observed in its style and ex«> 
pressioii* Officers, however, and not youi^ ch- 
eers only, are too often led from resentment cm: 
from a desire of making a very eloquent and im^ 
pressive appeal to the feelings of the Court, |e 
forget what the real object of a defence is, and to 
indul^ themselves in a variety of topics .perfectly 
foragn to the subject, and not unfrequenUy in 
ongeneraus^ and personal reflections oathe >wit^ 
nesses, and irrelevant recriminations on theprote^ 
cutor. But the writer of these pages caD assure 
thein, from a ppettyiong experience^ that such 
de&nceBi instead of proving beaie&sial to the prjr 



^on^fy'Amju itnd lot lane- an ikapnmkQmcmdi^ 
toonUeito UntH'tbe noadai of ^Iht: Qamrt^' mA 
Aflt thami^waam Aan pae jnQfniriiiof;A»/Kiig 
iHuongkitnck an effifitr^B iim» oat <of the H&b.of 
thtt^formfi^BoiAy on acaouat of tha. iiil«iB|Kfanoa 
afldr defence*. 

To lay down any rules for the proper concluct- 
ihg of a 'defence is difficult. But it may be ob* 
served that all oflPences divide themselves into two 
distinct parts, — the fact and the intention. It i's 
seldom that an officer is brought to ti*ial who is 
perfecdy innocent of the accusation , pfeferr^ 
i^inst him. Should ttiis, however, happen, a 
prisoner's task is easy, and, in this case partjcu* 
iarly, he ought to con£ne his defence to the simple 
refutation of the charge^ and to the be$t ^roOf of 
his own innocence. For, if he then enters into 
^ny irrelevant matter or any recrimination on his 
prosecutor, he 'may be certain that, so Af fvom 
strengthening, he materially weakens his owd 
▼indication. But a fact may, by the manner in 
which it is represented, appear extremely improper 
or culpable, which, when divested of all accessory 
drcumstanoes, may be in itself^ if not innocent^ at 
least TeniaL On such occasions a prisoner ought 
to reflect calmly^ and endeavour to separate in bis 
own mind all aggravating or adventitious circum« 
stances, which .may have been stated by the pio^' 
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MpiU^pi, fipoBBijthi^ fi^ttitselfj aad he wiU then fiii^i 
no.diflGidly iJs^iurciiQgHi^-^his ewlenoe aad ia)»]f>^ 
iogvlbf r^fiUflSieMrits. of thc^ €«ae. deariy^ Jd^ire ibe 
CaiHst. J^ how^ven he alJbw^.reseiMiBWtflp 
c)iGuidl^jud£^ci»at» aod is Bioredesmaajcrf* t^&- 
poi4ng the piosecutor than of de&iidiiigs'him3d& 
he will undoKibtedly &M in di^^guishtog the^simple 
fgpt from it3;aopessQri0s, imd will incur the risk, of 
being . found guiltyt when, bad another ^ode of 
defence .been adc^ted, he might h^ve been certain, 
if not. of being acquitted, at least of being censured 
in ^a slight degree only. But if the prisoner is 
^nsible that neither the &ct nor the manner in 
whif:b it is represented can be controverted, he 
pught to pass it over slightly, and direct his defence 
entirely to a vindication of the intention. In some 
$;ai»$s fUi . ibgennous confession of the offence 
charged, with a few short remarks on its having 
proceeded from inadvertence or inexperience, and 
f>^ its being a first offence, accompanied by proper 
expressions of regret for having been betrayed 
11^1^ it, ^ the best of all defences. But as no per- 
sc»|i is <pt>liged to accuse himself,, and as an ol&cer 
mity not be ^i^fficiently aware of the guarded 
il^lHUier in which any admission on a defence 
ought tQ b^ made, or of the eifect which it might 
pip^iace, it i^t better that he should take as lit^e 
notip$^ as possible of the facts which he- cannot 
refutey and; neither deiQr nor admit them. /A 



1 

\ 
\ 



dtaialr^tdiddier djreet or ittdlr^t, of Acti ih»^tt 

ififtTJit^pthioMii^BA^hticef and leaire aviltt]ii«9* 
sion unfiMnMirAble'to tho character of "an ^ffittor 
kAo has- roO(Mi»8o to k. As, howefar, tke kHeiw 
tioii~i84he4BBa^M>i of an oAnc^ a prnoner, ythen^ 
at^r he cannot disprove the fiicts aSegedf ia at 
liberty to* avail hiiiiself of every droumstanoe ad 
ef every motive which may tend to divest the 
chu^ of its alleged impropriety or culpability. 
In cases where the guilt depends ^tiraly on the 
mtentien, as disreq>ect or supposed' fiilsefaood^ a 
candid representation of circumstances as they 
actually occurred, supported by either direct or 
presumptive evidence to prove that the disrespect 
or delation from truth was not intentionali will 
be at all times a sufficiaat defence. But in cases 
urbere ihe fact and the intention cannot be clearly 
distingubhed, and the latter is not suscepttUe of 
proof, the prisoner labors under great difficulty 1| 
nor 13 it easy to state what kind of defence worid 
be most effectual. It is here evident that all his 
hopes^ must cfepend much on his own former dia- 
raeter, as this, if well established, might induce 
die Court to give considerable wdght to such 
eaqphmations- as he might give, without bong able 
to prove, of his own conduct. I^ however^ « prii* 
sonar daire not rely on such a circomstanoei his 
only naoarce is (ihcnd to .attempt t as mueh^as 
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to disguiaeifaetmidb rad to Isad^he CMrt 
ain^ froHi^ OP to perpkK.llieir a^ttentiv^comicteiv 
alMNi:o£the seal merits of the ease. Thii Mtempl^^ 
triU'btt obiious^ is one of peculiar istket^y^and adauls 
Bot of any partUmkr rules whkh eoidd ^ ^rom^le 
ki success^ as it mustdepmui entirely on'^heiM^ 
tore of tbe lacts: alleged and •on dM» prisoHiai^s 
$kAUtf4 Jtmust^ at t^e same time, be obs^rred^ 
diat in tkis hazardous exparimeitt an officer should 
b^ very careful pot to iuidtilge in any assertieos or 
statements which cai^ imjdicate his veradtyr 

But, although a prisoner ought not to make 
any reflections on the witnesses, or recrimination 
on the prosecutor, which are irrelevant to the sub- 
ject under investigation, he is still at full liberty to 
^int out any inconsistencies or contradiction^ 
which may have occurred in the testimony of the 
witnesses, or any conduct on the part of the prose- 
cutor which may be connected with the charge. 
He ought however, to make such remarks without 
warmth, and without any personal, ungenerous, or 
offensive allusions or assertions. For he may be as-* 
sured, that tliough this restriction may restrain what 
he conceives to be an independent, eloquent, and 
dignified expression of his sentiments, it deprives 
hini of no one advantage, but on the contrary 
contributes materially to his benefit. 

<' It freqfieQtly hsppms ibal the tendency of • 



qoestioii pvitto a witness maj be to ibe-pn^bdiee of 
a* tUrrf pcitMti who is nopaiij^ to the tmi Tht 
cODsequenceoDght in justice and kamanSl^to be 
mMed whenever it is possible; and in no oase 
oegfat the pvosecntor ta be allowed ihis tft>er47 (sf 
iofirectljT impeaehing or aiSM^ng • Ae diaraoteitt 
of ditrd parties, because it cannot be neeessary to 
his purpose. Bttt it may sometimes- happeii that 
the party acensed may find it ab8€>liitely necesstf^ 
to throw blame and even criminality on others, who 
are no parties to the trial ; nor can a prisoner be 
refused that liberty which is essential to his own 
justification. It is sufficient for the party ag* 
grieved, diat the law fiimishes ample redress 
against all calumnious or unjust accusations." * I 
am much afraid that the preceding passfige of 
Tytler's Essay on Military Law, combined with 
the error which I have before pointed out, of Courts 
Martial being of opinion that the Court cannot in- 
terfere with the prisoner's defence, has occasioned 
many an irrelevant and highly improper defence. 
The position that a prisoner may exculpate him- 
self by prbving that the act imputed to him wfis 
committed by others, or that he was compelled or 
led to commit it by others^ Is undoubtedly true ; 
and whenever it is evident that the prisoner's ex- 
culpatory proof has this and no other tendency^ |t 

« 
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cannot in justice be rejected. But if, on the con- 
traiy, it is evident th^t the prisoner, in impeaching 
idle character of others, is proceeding on vague and 
ill founded suppositions that something may appear 
in his favor, or where he is ^clearly actuated by re* 
sentment, and not by a wish Co exculpate his own 
conduct, the Court ought immediately to check 
and throw out all such evidence, as neither tending^ 
to refutatipn, exculpation, nor extenuation. 
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REPLY AND REJOINDER. 

In all Gases where a prisoner • calls witnesses in 
support of his defence, the prosecutor has a right 
to reply * ; and under this privilege^ he may either 
recapitulate and methodise the import of his evi- 
dence, and strengthen it by pertinent argumenti 
or show the weakness and insufficiency of the 
proof in exculpation ; and here in regularity the 
trial ends. But if the prisoner shall have^ in his 
defence^ impeaclied the credibility of any of the 
witneases for the prosecution, it is competent for the 

* The practice of courts of law i% that in all caacs where 
1^ prisoner calls witnesses in support of his defenccy the oouasei 
for the prosecution has a right to r^ly. But in cases . wheie 
no witnesses are called, no counsel for the prosecution, except 
His M^esty's Attorney and SolicitcNr General, has any right 
to reply. And if the counsel for the defendant should state 
in his address ^ts which he does not aftervards suhstantiate 
in evidence, the counsel for the plaintifFwiU have a general^ 
ri^t to reply. There is, however, very rarely a trial befone 
a Court Martial at which a prisoner does not odl witnesses in 
suf^rt of his defence. But on this importaikt point see Ap- 
pendix No. II, 
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pipoeottlof 4q rei$»tiiUisb tbfir cbara^r bjr new 
eyi^^CQI or, if the prisoner in hisL defence shall 
have introduced any new matter encoD&ter jng the 
evidence for tho charge^ but to wfaicb that evidence 
yiff» not directed^ die prosecutor .is alk>wed to ex- 
amine witnesses to thaX new matter. * It is hence 

* The-Depnty^Judge-Adyocate at Lieutenant-General Sir 
John iivaBt«f% tria}, observed, ** I. submit to the Cocgrt tbe 
line they would be bound to pursue is this. . Admiral Hal* 
loweli is entitled to offer any evidence which has generally 
arisen out of the defence, and out of the evidence in defence ; 
Matters merely stated in defenceandnot proved, or wfafeh 
ihe Govt has stopped, he will have the same opportuuitrf of 
contradicting in his reply; but as to those which are acr 
tually proved in evidence, I suppose the Court will thix^ he is 
at liberty to call evidence in reply; or in Qa8e.the charac^r of 
ai\y of his witnesses hf^ been attacked, he will be at liberty to 
support that, and I should thidc the Court wiH wtttd» the 
evidence to preveatits going b^ad that** 1^. 479. Andagwhf, 
^ 1 would state, in some measure in answer to that, that new 
matter intvodnced in tbe defence, whieh die pHweootor had 
net faason to expect, and which tbcrefefe he could aat.be ex^ 
peetedtameetinihe original caae,lets.in evideaGain reply,** 
P.^ao. 

Thb 'Opinbn is. in strict coafermity to tbe practice of courts 
of law, where it is aa established rule, ** that the ptoseeator 
has a ri|^, after the priaoaer has gone- throogh has avidenoe^ 
to call witnesses for the purpose of disproving any part of the 
|n«ooeff?s case, which could not have been antidpafted by die 
{MTOiecutor in the first instance, or in respect of which it was- 
not aec^Hary ^ hl|n to- advert to tili itwas setup by tlie 
prisoner.**—^ It is not very likely that the cross-eaflonoMitiea 
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evident, and from the authorities qnoCed in the 
note, that as a reply is in most Gaiie9 a mAtler of 
right, it caihioi be legally denied to a p ^ Owi cntor, 
Butas the granting him any time to prepaireit» or 
even to i^uceit into writing, is an ' iiidlilgence 
which depends entirely on the decision of 4h6 Courts 
shoaki a Court Martial be of opinion that a reply 
is unnecessary, they may require the prosecutor to 
deBver it verbaDy and immediately on the defence 
bei^g dosed. Such a requisitioii wiU in general 
prevent the prosecutor from detaining the Court 
urith a repljr,' as be will rather waive the privilege, 
tihan dictate his' remarks wiAout preparation to 
the Ju(^e-Advocate. 

It -win also be evident that the Court cannot le^ 
ga% prevent a prosecutor from calling witnesses 



of the fHrtsoner's witnesieB should be so unskilfully conducted 
as to produce exculpatory mattar in favor of the prisoner. If^ 
hcNmet^fO^^ oifier sheufd eceurf I donte umch whether the 
Cooftweeid not' interiere^ and prevent th» p^ecutor giring 
evideaoe to contradict such exci^potory matter pooduccid^ bgr 
ysown examination. On the other hand^ if questions, ace 
put to ^e prisoner's witnesses on cross-examination^ respect- 
ing any part of the ra getUe of the charge, and their an- 
swer? contain any material untruths, it would be competent 
f&t the pvosecuter to dispro? e them by fresh evidetace.^ 

The aboTi9 i# an oficial «|nnioii given by the Ad?ocailerCle> 
neral of Bombay. 



for l^piirpotte of dyastprovu^aDy neir inaiter^wlBch 
may have been given in evidlenoe by the 'prisoner 
on his defence. Should they think that it w(^ un- 
necessary to disprove it, they may recommend to 
the prosecutor not to call any witnesses ; but if be 
insist on adducing fresh evidence, they cannot refuse 
to. receive it. At the same time, the Court are, 
undoubtedly, the sole judges to determine whether 
or not any new matter has been introduced by the 
prisoner J and it is their acknowl^ged duty not to 
permit a prosecutor, in reply, to adduce 9py evi-« 
dence which-ought to have been given on. the pror 
secution, or to enter into anewproof of the charge^ 
But it must be obvious that every refutation of the 
defence must t^qd in Sfome degree eitjier to support 
the charge,' or to prove that the act of which, the 
prisoner vs accused was intentiotial atid cc^se- 
quendy culpable. In deciding, therefore, whether 
or not any new matter has been introduced by a pri- 
^ner on his defence which ought to let in evidence 
in reply, the Court.ought to consider solely whether 
this matter applies so directly to the charge, that it 
ought' to' have formed part of the prosecutor's 
ori^nal case, or whether it consists of circum- 
stances which the prosecutor could not anticipate, 
or which it was unnecessary for him to notice as 
not being requisite for the full and proper substan* 
tiatitm of the charge. In theformer of thei^ cases 

18 
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cannot ix legally 06)«eted. .• > 

I am, at the same time, aware that there have 
been Courts 1\f artlal which have decided that, a^ 
the new matter did not tend to refute the charge, 
but merely io extenuate the prisoner's conduct, 
the prosecutor should not be allowed to call 
witnesses for the purpose of disproving It. But 
had this decision been exactly the reverse, it would 
have been more consistent with law and justice ; 
for had the prisoner's defence directly rebutted the 
charge, no part of it could be considered as new 
matter, nor could the prosecutor have adduced 
evidence to controvert such a defence, without 
entering into a new proof of the charge, and 
placing the prisoner again on his trial; an injustice 
which no Court Martial, properly informed, would 
ever permit. New matter, therefore, must always 
originate in circumstances which have a consequen- 
tial tendency only to refute the charge, or in such 
as tend merely to exculpate or extenuate the 
prisoner's conduct. In the first case it is some- 
times dif&cult to decide whether or not thecircum- 
stances adduced by the prisoner ought to have been 
given in evidence on the prosecution. But it may 
be laid down as a general rale, that should th« pro* 
secutor have supported the charge by positive.proof, 
it was not necessary for him to have bad recourse 



of the strongest kind, it was- niott leqm^e^fisr Jbim 
to have notk^ the weaker. If, dien^ the priscmer 
produce presamptions in oppositicm to positive 
proof, or weak in opposition to strong presump- 
tions, these circumstances must be considered as 
new matter; and as they might, if unexplained 
and uncontroverted, lead to condusions. ui fiivour 
of the prisoner, the {nrosecutor has a ri^t to call 
witnesses for the purpose of preventing such con- 
clusions. 

But no difficulty can ever arise with respect to- 
a defence which is not intended to refute the charge, 
but merely to extenuate the prisoner's ccmduct. 
For in this case, eivery circumstance must be new- 
matter, and, however weak and seemingly irrelevant 
to the chaise it may b^ it is impossible for the 
Court to judge what effect this matter, if it r^nain 
uncontroverted, may have, either on the final 
opinions of the members* themselves, or on the mind 
of the approving officer. It is certainly a most 
invidioiis duty for a prosecutor, after having proved 
the guilt of a prisoner, to be obliged to rebut the 
pleas which he may urge in extenuation <^ his 
conduct. But as the intention is the essence of 
every crime, and as the pcosecutor can scarcely in 
any ease pirove the intention of the prisoner, further 
than by the legal inference drawn from the act 
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itsotf •f ^vlmb lie is occdsbd^-Md wmlmott h^ry 
ooennMiwe^ adnits. of being rqfNpeseiHed an two dS& 
ferent mannersit it must be oJbvious that the real 
truth of the case could never be ascertained, if the 
evidoice adduced by the prisoner in support of hb 
own statement of his motives and actions were not 
Idlowed to be disproved. In some cases the dis- 
pcoving it will, no doubt, have the effect of entirely 
changing die object of the trial, and of divertii^ 
die investigation from the conduct of the prisoner 
to that of the prosecutor, or even, perhaps, of a 
third person. But this consequence cannot be 
avoided, as long as prisoners are permitted to ex* 
culpate th^nseives by criminating others ; and if 
Courts Martial will not prevent prisoners from 
making their defences the vehicles of aspersion 
and calumny, they cannot in equity or justice pre- 
vent prosecutors from disproving such aspersion 
and calumny, however irrelevant they may be to the 
char^. • 

• It may not perhaps be unnecessary to explain, by an 
example or two, what is to be considered as new matter on a 
prisoner's defence. Suppose (if possible) a prisoner accused 
of having been concerned in a mutiny, and the prosecutor 
proves the charge by two competent witnesses, who depose 
positively to the fact. *I1)e prisoner rests his defence on the 
proof that the prosecutor has been misinformed, for that the 
mutiny deposed to never occurred, and that he consequently 
could not be concerned in it. In thb case, into whatever 
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In ^1 cases where the prosecotor has adduc^ 
evideiuce in reply, it is the practice of Courts Majc-** 



%. 



evidAtee the prisoner might enter, as every circumstahce of It 
mast Hpfdjr iliMttiy to the charge, k ought to havfe been 
antudpated by. the prosecutor; and he cannot there&re be 
allowed to adduce evidence in reply to controvert it. He W 
merely at liberty to imp^sach the credit of the prisoner's 
iKitoeiaes. Bitt suppose a auperior officer accuses an mferior 
officer of having written to him a disrespectful letter, it k 
eyid^t that notking more is requisite for the substantbtioh 
of .the charge than the prosecutor's producing the or^nal 
letter, and proving it to be the writing of the prisoner; for it 
is 'the province of the Cottrt to decide whether or not the 
style imd-.eoBlienis are disrespectful. The prisoner, on liis' 
defence* does not deny the letter, but rests his exculpation on 
the proof that the assertions and statements contained in it 
are true, liere every circumstance adduced by the priton^r 
must be new matter, as it could not have formed a part of 
thepn^ifcatOK^s original case, and it must therefore let in* 
evi4eiice in* reply. Or, suppose an officer is charged with 
disobedience of orders and disrespect to his commanding 
officer. The prosecutor proves that the order was issued 
and circulated in the usual manner, and two -competent 
wi^eflntei^ .who ; were present at the time, depose to the dis- 
resp^. Oa his defence the prisoner endeavours to prove 
that he. never isaw the order, as he was from home when it 
was brpHght to his quarters ; or that it never was brought to 
his quarters ; attd that, with regard to the disrespect. It was 
' impossible that he could have been guilty of it, from the 
frieodiyilii^mi^/^oil which he was with the prosecutor at the 
^ii^^l^ fc^ nothing having then occurred to irritate his 
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tial to permit the prisoner to mak^ a ngoimfer 
that is, to address the Court, and by argninent and 
pertine&tobservatioa to invalidate the remarks and 
imx>f of the vcpljf but the pm»ir.ciiB addnoQ no 
fiirUier «!videace except fiur the pjfcfsi rf t^ 
esftakSAvag the character of bis wilimieB|. if- it 
shall have beenimpeaefaed by the prosecutor. * 
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feelings, and that for this and other rewon* the iriiaamiii oa 
the (MNMecutioB were not to be oredSted^ In thi* one, aot 
one of the drcmnfftancet on whieh the priseaer nldm for hit 
excolpatioii as they are merely presiimptioiit ill oppentiDn to 
positive proof ought to have been adduced by the pr o tetul oej 
and he has therefore a right to adduce eTidtoeein'fepI^ te 
disprove them. 

* The Judge-Advocate-Oeneral at Colonel Q>aiBlin*s trial 
cibservedy '* The prosecutor opens his ease and eaHs Us 
witnesses $ then the prisoner enters upon fals ease; iM thsai 
the prosecutor has a reply upon the whole. The priie n er ; 
has been sometimes permitted toaddreai the Ctfut aAer* 
wardsy bnt that is not the regukr course, not eeatifleBt with 
the ordinary rules of the Court.'* P. 54. 

It is also usual in courts of law to allow the rnnntcl Ibr 
the d^endant to address the jury on any new evideaee which: 
the prosecutor may adduce in reply; but tbk eMcm it' 
delirered previous to the counsel for the prnsoimtioa mtnfiafli 
into his general r^y, mid is strictly ceniDed to sach newt 
evidosoe* 

I am thereibre surprised that James shoiild hapefaMMied' 
thefoiloiRng apparently hasty remark of Sir 
as its inaccuracy must be obvious t—* 
arisen as to a prisoner's having a r^ht. to r^)ein to Ae leply 

£ 
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of tKe proMcutor^ fhu mistake h^vrever, kprobabljr groimdied 
on the supposition of a case whioK rardy happens, pf a pro< 
iocutor being permitted to introduce new eyidence in his 
reply, in which case the prisoner is entitled to be heard upon 
such new eridencfe,' and the preseeator .wiM, In return, be. 
ealitle^c to a teplff to the same extent. If the prosecutor in 
hfa rrply iiUrodiftes perfectly new nrntter (which in strictneaa 
is irrsgular) without calling new evidence, it is but fair that 
the Court should stop the* prosecutor from going into such 
pew matter; or ifiie. is. permitted to go into it,^ to hear ^e ^ 
prisoner afterwards to such new matter." — Advertisement to 
James's ed. of Tytler, p. xviir. 

la tbia remark the words ^ new evidence" must apply to a 
nair proof of the cbai^g^ aa Sir Charles Morgan admits that 
^i the pfosecutor ia allowed by ai^;ument to reply, but not to 
bring evidence, unless new matter has been bronght forward 
oa the defence ;"-r but the text will perhaps evince that the 
thus placing a prisoner again on his trial is both irregular and 
uk»^t. The wordaalso ** new matter" in the prosecutor's reply 
afie ncfC very intelligible, for unless every observation and 
wgoment contained in it were new, that is, not before stated 
to the Court* the reply could be of no use whatever. If, 
however, it be taorely intended that where the prosecutor 
introdjioBB in his reply such observations and aiguments as 
could not have been anticipated by the prisoner whether 
tuppoffted by tfri^enc^ or not, it is usual to allow the prisoner 
to re|em^ this opinion is in conformity to the general practice 
of Courts Marlial. But I da not believe that there ever was 
St insttme of a prosecutor's being allowed to replj^ to a 
M^aindaBUDder.aagreircnmstances whatever. Should, how- 
ever, this part of the remark refer to the practice of courts of 
1fcar»thiB whole' and not part only of that practice ought to be 
odi^led; that is, the prosecutor should first adduce his 
in lepl^ <^ prisoner then address the Court on 



J 
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this evidence^ and then the prosecutor enter into his gener^ 
reply. But the practice of Courts Martial is difierenti and 
there the prosecutor dese^ hia teplop^ before the prisoner 
rejoins, which gives a prisoner the advantage of addressing, 
the Court last. 
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Section I. Competency and JEaammOion of Witnesses. 
II. WriUen Evidence. 

III. Legal Nature and CreMilUy of Evidence. 

IV. Examination of Witnesses by the Court, 

A KNOWLEDGE of the Dumberless niceties and 
cfistinCtidns of what is or is »bt legal ^vid^nce Ho 
a jary, can never be requisite in membc^rs of 
Courte Martial; for the charges stthmittod to 
their investigatimi are, or 4>ught 10 be, in every 
case, supported either by positive proof or by the 
strongest prcsuraptidns. But, as it is of esseiitfal 
consequence that the general principles of the law 
of. evidence should be understood by all, military.^ 
persons^ who «iay either be called upon ia-Ah^i 
charge the impottwit functions of judges ift ft' 
military, tribunal, or to sustain the more painfel 
cliara^tet; of parties In its proceedings, ft. yiJl. ^, 
nece^^j^tQ Uy :4<^wn, in s^ con^.a^aaftsi; JWIr 
Vft^^iji^ A« priiwpal - wies rel^lre? to ^^videpofe 
.rtiirfi ai^ hfeld to be legal; ^ ; -^ ^^^^^^^^ 

^"^yidOTCse, therefore, is of two. kiads. Pawd, 
that is, such as is pvenby witnesses in op6ti^ 
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Court) and ymtbokf which oonsbtB of Records, 
deedsj. and other autheotic and probative p^iert, 
or military orders, letters of ^ponn^poiidence^ books 
of aocoonts, receipts, &€•; and with regard to these 
several kinds, of evidence the following rules are 
to be observed. 






SECTION I. 

. . ' , . • • 

Cmf^f^^nxy and Examination of Witnesses. 

t . .... 

' All persons of whatever religion or country that 
have ase of their reason are to be received and 
examined as witnesses* except such as are infa- 
mous, or are interested in the cause. 

• I have known (sayB Mr. Christisn} a wUneti rejected 
and hissed out of Court who declared that he doubted of the 
existence of a God, ^ and a' future state. But I have since 
Keard a learned Judge declare at Nisi Prius, that the Judges 
iuut malved not' to' permit adnlt witnesAes to be interrogated 
respecting their belief of a Deity and a fiiture state. --> s Black- 
stone, 369. note. 

But Peake, in his Law of Evidence, p. 149., mentioni that, 
** in a late case htihtt Mr. Justice BuUer, he would not sufibr 
the pMticttiar opiAions of man, professing the CSiristian rt^ 
]^n» to be exainined into; but made the only questioi^ 
whether lie believed the sanction of an oath, the being of a 
'Dmty, and a future state of rewards and punishments. But 
a person who has no idea of the being of a God oir a future 
itate is not admitted*' [as a witness]. 

E 3 



P^4ons are nmdored ialfiuaoHB''faf Wing beeti 
jitliioted of fidfife verdiot, or oonrictod jsf pii^sry, 
) faxg&ry^.wtisfixaeyi or of cdiet iatni)c» tmi nnsde- 
jBnemciics nfhkh it is iK>t A«fc«Miy to ^dnaieEate.^ 
fiat Jio person can be vqaeteA ok iskcimat of 
infamy, unless a copy of the record of Ue jcodvfd- 
tion be produced. 

A witness may be exaii^Qecji on tke voir dire 

with regard to his own infamy, if the confession of 

it does not subject him to aipy Ibtyi^ .{WUMhtaent ; 

as a witness may be asked if he has not stood in 

the pillory for peijury. But though he may be 

asked this to discredit his testimonyi he cannot tie 

, entirely r^^cited as a witness without ^e ptoduc-* 

( tion of the reooi4 of convdotioDy by which he is 

, repdered incompetent* 

'^ An Mhnt, ' if fourteen years of age, maiy be 
swbrti ^ a mtxiess \ and if under that age, and it 
ap^^ears that he has competen); -dlsoretion, he nay 

^ fdiso be sworn*; but^ia 116 ease dhall aft infiNit te 

^ ^inilted loi^'Ofiiklitle 'Witbotit' oiifli* 



.Jpif^Pf^ ^jlisq^alif^; M \\ has b^en lately decided that at is 
the nature of the oflence apd .not of ^ jodgiaent o^ ^ 

' {MUiifibmabt^liiiCh rmlen e parly iafaBBEioiv& iiad Iheifefore 
mompelM 4W a wifaoig*. Qfitoees o£«ii xoSeBsm ^ikg p ttD 
ea^ri9lol»tccc4ift. 
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ntiiiMudti flDd •riTBs 'ctn' Mfiuior be ivitiMMs 
fiir nor «gaiiiBt eick other id any acdoiiy vhonon 
-we <if lii« mamed persons u« party* But the 
wife may bWfoHy give evidence in a suit or trial 
betweeft odier persons, <of which the issue may be 
40ntingeiiih|r bwefieial or disadvantegeoas to her 
husband,' wtakt^kis^^niAi diqu^ the credibility of 
such testimop^ must of ^course be suspicious. 

But evexy other relation of kindred, as iimSX i(8 
^BCf wits 'm -the cutfie of their masters^ are com-> 
^jpeten( witnesses^ although the Court -will receive 
their evideaoe under s3X its circumstances of 
anq^icion. 

Counsel and attomies or solidtors cannot in 
ABryoaae be oaHed upon to give evjdeoee which 
4Bay disclose ^ {Mrivate busiaett or secrets of 
ibeir <^&eBi^; •cvr to prodiiee ^iapers which may 
Jiave beioi delivered to tbem by their client^ as 
«vvdeMe against thm* S«t iM* frivJIc^ Is 
sla^etiy-eQiifioed to aOxmues (h^ eomiiet aotiog ia 
-dMfcaiue, «Qd oannofbejextendddlo otheei, tbeiti^ 
professionally and confidentially employed* 

This rule of professional setireqr efelMds only 
to the ease of &cts staged to a legid practitioner 
fpr die purpose of en^ling him to conduct i 
cause ; and, therefore^ a con&ssion to a dei^man 
or priest for the purpose of easing the evlprit's 
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finendy or of a patient tp.his. pbyncnllini, m :l|9t 
witbm ihe protection of ^e Jaw. l^t wot^aj^- 
tainl j be* thought that the friend qr physician,; woo 
vctuniar^ violated the confidence rq)osed in hiQ^ 
acted dishoporablyt but he cannot i^ithhi^d^ the 
- &ct if called upon by a opUrt pf justicct * . , ^.^1 

A prisoner, if not und^r trial, is a ooffipeteitt 
:. witness. 

A particeps criminiSf or an accomp^oa^ tf HOOt 

under trial or convicted, is a cpmpetait witoess 

^iherjbr or against those who are accused of 

having been concerned with him in the commis- 

^«ion of tl.ie same oflTenqe. f . . 

' In ddile t«ro or more piisoifters are tried togedicr 
ibr the sAnie oifence, and it appears from the^]^PO»» 
^ieqiUon that thf charge i^Dotpi^ovdd against one 
•or f more -of them, it is- competent for a Court 
^Mftrtial^ 10 tlieir sound discretion, to acquit these 
'particular prisoners immediMely, in older that {he 
-others may benefit by their evidence on their 
defence, f 

'/ ♦■JPeake'fi Low of Evidrace, p. 188. 
• f The opinion, therefore, of Tytler^ p. 976., and of M'Ar- 
ihur, vol. ii, p. 126., is contrary to established law.-^ 1 Hale^ 
P. C 504. Conviction by Courts Martial does not operate 
as an incapacity, elcept for oiSbnces not miHtary but criininaf. 
'" : jfWally*iRul« of Evidence, p;5e. 



Tuse.wdicELStmlFi^aec a person an inopinpetent 
»i«B^ tte^w 1? fir JfroiR l^ip^ fii^^; foi? xt js 
n^d as an ihcoiitestibTe rule« in aUxases* that it is 
'cScS^excep^oh to a witness. tKat lie is.eitBer to 
Die a irainer or loser oy the ejrent of the x»use; 
whether such'^ advantage b^ direct and' immediate 
iartxnisequentiaronty.* •' :-:"-/: 

• » 

But so many exceptions to this rule are at the 
'mn^ tiitt«^»araftted in ooums of fitWf,' that it 
mMt 9dsm jsa&st' for Courfis Martia), when m- 
terlist is ol^^cted to^a witaessf to iied^e tif^^^eral 
^at such objection shall go to the credflbSli^otiiy, 
•and not to the competency of the H^iigiess.' 

^^%ft h persoh who eJtlier rfe&iVes or ^ has been 
^fbiEibed'¥peemrlaiy reward^ or a benefit of any 
MkdS^4iMeVef to himi^f or^ his ftm^y t>i fnendsr, 

tfO-YJ ., ■»- . i ■ •-,'.•.)'. .f. ':.'■'•'• .»./•,' 

^ •^^a¥|JHp'ijP,C. p.-i*a, : ., . . . . :: , 

,f^:^, PhpA^s^ in his optes to BlaclLstaiij^yql. lu, p. S69^o}^ 
serves, that it is now established, that if* a witne^ does pot 
immediately gain or lose by the event of the caused and iftiie 
Terdict in the cause cannot be evidfiip^ either for pir^against 
mm m |iny other suit, he .shall be aamitteg as a competent 
w&nessV th^gh the circumstances ot"th'e case may in sbme 
aiE^ee lessen hfs credlbUity. J 

' Ai^TT^fT, p.875., observes,. **pqt, the Iftw holds, ih^t 
tnegSin or' loss must be'immediii^, jTndit^rtai^ not 

contingent or bareiv nofliibte?' ' ' ^ '"" * 
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is iil60irip<fttint W a Wltfte^^^n neoottUt ^ Uib 
intei'Qit in liie escM; 

'A ^ersbn^ also,' wHoDias 'been threatened witE 
vetig^atiCe of aiiy ktpd, or 'any manner of miscluef 
to himseli^ if he sliotird refnse to giye evidenee in 
a certain way,* is an incompetent witness Jbr the 
pitty who bras 80 threatcipcd him.; And JHsfason 
Hrgas that his testfinoiiy ^rgtttiini^'tliat pas^ thmif^ 
npt absokiMf iaachiiisBible,^ is yot vavy tospif^ 
; wm^ frMi di» obvioiB motive of FevtDge.^Hid 
iiialict> ' 

It is no ' good' exception to the competency of 
a witnescf that he ha$ riaeefv^d a vrwm^ for hafi^ing 
mad^ a disoovery 0f the «ril99 to •lit i}¥)9<^ 

thej^apner; or that he has had the promise o( a 

; pardon, or other reward on condition of giving his 

eyidenoe^ wk^ss such reward be promised in order 

to induce him to ,^ye such and such particular 

evidence. 

.<»■«.■- I , 

lilies to a tmX beipg allowed to suppO^ th^t 
wilmi^es, mQQj^ received bw4jlde for that,pur- 
pose does not render the wit^n^ inco^ipet^lpt^ 

^ Iftr.all Courts Miurtial th^ ^prosedntpr op in- 
fiarmant is allowed to give eyj4^ai(i& 4|g«iQst t)ie 



^*ludk4e«tiBongr» wlthciai^ :tJiqr wiU gh» to it ibe 
^egprae of €rcdi| mi^ to'vJuch iJif^ conoelvip it is 
«Dtid«d« 

Jsterested witciesses may be examiiied ^pou 
ilie voir lii r^^ if suspected to be secretly concemefl 
.in the event; that is^ an oath veritaiem dicer^ to 
^swer all such questions as die Court jshaQ de- 
mand, relative to their interest in ihe point at 
issue ; or their interest may be proved in Court* 

The exception to the con^yMeiwgr of a wJAiaii 
xyof^t in strictness to be statedliefbKe he h $wom$ 
iMit it is, also» oonpetent'&r a Court MortiftU H 
wk9^^er 8t$fgR . of a tcial tlie. u^^ompet^cy i^ a 
.witness appeavs* to arrest his evidence aod to dis* 

chai^ his testimony from their minds* 

• • '• . • » • 

The prosecutor and fNtisoiier ai^ bo^t alUnped 
to'tske exoq^ttona to flte-eonqpet^Mjr <tf >a ttstaeH^ 
'MOk are'to be stated ilk -opM CMf^ sand i^Morded 
on the pi'oceedings of the trial, after which the 
Court decide on their valnfi^* 

AH military persons are boondj under the 
pienalty of disobedience of orders, to attend ' and 
ipve evidence in all military courts whenever re* 
^ived :s& te d<r by a propar aolhoii^^ 

And with re^^ard to persons in a civil capacity 

who are «iot s^yect lo' mffitary }aw it is enacted, 
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•i9%ixy. ijh^. JttdgeriAdybcBte or persoa offimtiBK as 
such J- who shall not attend on such courts IjliidJi 
be liable to be attached* in the Court of King's 
Bench in London or Dublin, or Court of Session^ &c* 
In Scotland^ in like manner as if such witness had 
neglected to attend on a trial in any criminal pro- 
ceedLngln that Court," But no witness is bound 
to appear .in consequence of such a summpns, 
unless his reasonable expenses be tendered him ; 
^anda writ of attachment will not be granted by a 
Mtirt of retold unless^ ft be prov^ that the ^sum-* 
^ons'has beeni duly serV^d, and that a sufficient 
tended 4ias been • made to the witness for his 
«xpenses*f ' 



• • 



* Attachment is a writ issued by a court of record against 
^ person for some contempt forwhidh he is to be commkted. 
?il^ben the oflender is appr^ended and brougfat.iato Court, 
jUid Ih/^ cqdienipt proved, ** the Court will {unocaed to correct 
^im by fine or unprisonn^ent, or both, and sometimes by a 
corporal or infamous punishment." — 4 Blackstone, 287. 

f *' It roust first be remembered, that there is a process to 
J^pg ^hem (witnesses) in by writ of subpcena ad inHJlcmtdmn ; 
Mrhich- commands themi laying aside all pretences.aiid excuses, 
lo appear at j;he tnal on pain of 100/., to be forfeited to the 
1(ing; to which the statute 5EIiz. c. 9. 8.12. has added a penalty 
of 10/. to the party aggrieved, and damages equivalent to' the 
lo^. sustained by the want of his evidence. Bi:^t no witness 
linless his reasonable expenses be tendered him Is bound to 
appear at IeQI ; nor if he.iq[>pears^ is he bo^nd to j^v'e evidence 
till such charges ore actually pud him."'— 9 Blackstone^ 360. 



^3 ExakltkaSm^6f0One8$e$. ti 

by lliFe#u(tge-(Advoeaie, m^- the peMon- ofldfiiiflg 
as mdl, shall, during thefar necessary attendanoe 
jnsuch courts, and in going to and returning froni 
the same^ be privileged froth arrest, in like manner 
as witnesses attending any of His Majesty's courts 
of law are privileged. ♦ - . 

Witnesses at Clourts Martial are examined 
separately, and no witness is permitted to be pre- 
sent duringr the examination of another. 

Bui dionld anjit oifcmnstaoees lender requisite 
the evid»ice of a. spectator or a member of tbe 
Courts there is no objection, to his being examiaeil 
as a witness, although he has been present during 
the whole of the preceding part of the trial. 

It is also competent for the Court to confront 
anytWD or more witnesses, that is, to call into 
Court at the same dme any two or mo#e cokitri^ 
dictory witnesses on the same side, and to etidiea!- 
^our to reconcile their testimony, by reading over 
to each the evidence of the other, and by requiring 
«n explanation of such parts as are inconsistent or 
Contradifetbiy,' iti order to ascertain as far as pos- 

'sible the teal truth of the case, f '* 

-''' • • ■ . ■ •••• • .-' •• ■ * ) 

'• * But. ther^ is no dmilar provision in the Matiny Act tor 
the,bett^.^o?ernmeh^ of the Honorable Comp^n/s f6rc«$,; 
' ' t A3ye, 261,262. ., , ■ 



AXLimiUHm^ imk be *&afy siiwii^ 'sni ^ve 
Aekr ^fidencM^' k pMMide'of' the C!<»u^'«i^^ ^ 
tbepatCi«b 

But in exception to this general riile^ it lia$ 
been repeatedly determined that on a ti-ial for 
murder the declaration of the deceased, after the 
mortal wound is given, conscious of approaching 
death, may be received in evidence against the 
prisoner, although sudi dedaration ^as not made 
in his presence. 

It sometimes happens that a materifd witness is 
prer^DAed hma attending (lie tmik in consequence 
«rsicskn«», or of bis bnog^it such a distance duft 
liis ttttendanee could^ot be coaveniently procored ; 
and it dierefore not utifreqaently beoonores a sub»- 
ject of discussion «t CSourti Maitid respecting 
how &r and in what manner the deposition of an 
absent witness can be received in evidence. But 
as the rule of law i^ cLei^r and distinct on. this 
jpointi that all evidence must be given in {iresence 
of the Court and partiesb it must follow that such 
a depbsitbn, whether in the form of an affidavit or 
|n any other form^ is not admissible evidence. 
Courts pf law, however, admit examinations de 
bene esse to be read in evidence, and Courts Mar* 
tial lAay, therefore, with propriety, adopt the 
same pradice. An examination de bene esse is 
an examination of witnesses who are prevented 
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tht tfiwk takfln upon mA hAnm- jiaaidct of 
pence to mternoga^rieB put to tbera by Ae fiM> 
ties mi the trials or by.penons dulj appoihted 
by tfaeni for that purpose. But this examination 
cannot take place except with the mutual consent 
ct the parties. Courts Martial^ also^ sometimes 
direct die interrogatories winch are wished to be 
put to an absent witness to be framed in Court 
from die questions that may be proposed by the 
parties or the Courts and then transmit them to a 
proper person at the place where the witness 
resides, in order that his answers may be receiied 
upon oath before a justice of peace. But the 
Jcgaiity «f this •mode is questiottable. * 

* The ol:jectiGtti to*thts mode is that it deprives the oppo- 
nte par^of en opportunity of crois-examiniDg the witnetves; 
whereas at exammations lie bene eue the crosr-oxamination 
taikes place in the same manner as in Court. Blackstone 
ennmerates, as t)ne of the defects of trial by Jury; the want df 
powers to examhie witnesses who are prevented ftam attend- 
li^ t!fae trial and to receive'tifaehr depositioDs in wridi^ at die 
place where the witnesses reside. Courts Martial may, 
therefore, be assured that they are promoting the ends of 
JttStiee in receiving as evidence the depositions of an absent 
witness, whit!N 'lire taken in siidi a manner as to'be'ftilly 
satiii&ctorjr to the parties, t[lthoagh they nay, in so doing, 
^depart4n tome degree fVom 'the strict rules of legal evidence. 
But 'Aey dnght in every case to be perfectly satisfied that 
^hc non-^ifttendance of the witness is occasioned by some just 
cause or impediment. 



Uculiqr:^foji:p^^ ^ oath to. b^ 

oj^sd^ce^ j^y^ inaiii of eyeiy rdig^^j^t^l^ouj^ kg^ 
tie/ bqiind bj^, that form which he bimseIC U)i||I^ 
will bind. his conscience njost,*. 

.:*f When'a witaessis not liable to any l^&l^b-i 
jectioH) (and after he ha^ been duly sworn,) he ii 
first examined by the counsel for the patty oti 

* At Courts Martial witnesses, who are Protestant^ are 
«^om*by their' layirig their right hands 6n the open Evange- 
lists'; w%^ thi Satlk'W recited, aid afberwards Idsnhg^h^k 
Bmmpwj0mng:itio9B wlni are Roman Ca^h^cs, ^e hinaki 
ci^jsuwing the EyiM^i^ta i^^clos^djt i|ad ha» |iiar|^^tip^ 
the^outej cQver a cross, or a crucifix, is placed j^pon it^ whid) 
the witness, afler the oath is recited, kisses. 

>. Theii^ai oath administered is as follows :*^ "The evidence 
ydu shfdl grre in the raatler now before this Court, blitwdeur 
OMT Sk)V(reag9 .IiQfd.th^ King and the .pri8oiier;.iry]iig^4^all 
be the tnit2i,»t|ie wliole truth, aad aQthlng^<)>u|jthe; |f^th : «^ 
soJtelpyou^God/' ; ., . ^. _ 

' Jews raay be sworn by the Judge-Advocate on the old 
Testament^ Bnd natives of India or fdrdgntrs, Mrhonre Roman 
Catholics^ may ako be sworn by him in the nerni^ just men- 
tioned. But it is most advisable that in bodi Of these cfiies 
a rabbi and a priest be employed to adminbter the path, 19 
order to gif e k the greater force and sanctity. A piiest also 
of; tilde respective rdigions n «lwi^8 requii^ to ^wear iii ft 
Mahasomadany Uilidtt, <>r Par«ee. ; . .-_ . »*,..>; 



JEwWId^Q^ oFthd fiSct he ^ to piw6. ' xBfsT'tfsi^ 
dAfttSoii, In cases offntricacjr, & ^' dntY^iTi]^ 
8aariFlmpm<tahte^^ iii di^ c^n$d ^ ISr tm Wbhie 
BMd' file -hw ^I not permit litm' t6 put wlbat' fix€ 
dAdd I^odtbg qbestionki vi2. to frame them 'In 
sMh'iB virf^^ w6uld instfuct tlie witneis ^ life 
imswers he is to gtre;' so on the other, h<^ ishould 
be €ar<QiiiI thiaf ht makes MmseiF suffideh^y i!m- 
deiBtoodr/bj tiie witness, who may^herwise omft 

some material part of the case. 

• • . . • 

*^ Of late years the rule has been «omewha^ r^ 

bxed in the ca^e of an origipal examination ainl 

where it evideptly' ^p{ieared that -a witness was 

hostile to the party by whom he was calledj and 

iinwinrng to answer questions put to him, the ex« 

aminatibn in chief has been permitted to assume 

the.appe^irance of a'cro39*e3^amination,and le^ing 

questions to be put to a witness* . It is impostibje 

to point out the cases in which the general rule oC 

law shall be so departed -from, and therefbre.it 

must be left wholly to the discretion of the Judge;, 

who, in gi^p^rijji is guided ^y the, deine^pur of 

the witn^sst and the situation be stands ia. with 

relation to the parties. 

*^ The counsel retained on the other side .next 
cross-eaMimiMs the wkaess y and the witness not 
being supposed so friendly to his dient, as t^ the 



'9D 6ompgU»^4tHd £Gh«^« 

parl^ by wham he is* called^ ha isnot lom^amMd 
to anyparticiilar i90f^ of «x»miiiaiipiv fa|f&;ia^ 
put what questiops he ple^^es. Heinay^ fiN?.4he 
jnirpose of tiying the cradit of a witoess^ fti^ppeiAe 
iacts i^paiently coDiiected winh the caiu^ whMi 
b&^ oo existence but in his own ima^nadotty and 
ask jthe witness if th^ 4id nothuppen^ ^Nd Urn- 
fcbief can aiise frpm this CG$v^se of .exumHiAfiipn » 
,fi>r if the witne^ Is determined to ffpe$k a^thing 
nbut the truth, iie waJLdeny ^^ry thi^g so .spi^ 
gested) and the testimony; •ofeveiy'oth^ m4iO' is 
called will confirm him. But it frequently hap-^ 
pens, on the other hand, that witnesses who have 
entered into a wicked conspiracy to defeat justice, 
and who, having 'mtde up their story together 
agree on the general feature of the case, wil),. 
when examined out of the hearing of each other, 
by their variations in little circumstances as to 
which ^ they are unpr^ared, and by their con- 
tradictions, be r^dered utterly unworthy of cre- 
dit. A cross-examination to this extent has never 
been ot^cted to; but how far a counsel may, on 
crosfs-examination, enquire into matters foreign to 
the cause, for the purpose of affecting the character 
and credit of the witness, is at present not very well 
settled." • 

t »■ w t • 
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I :}mm .^Kitad tbi fnoriaaag .IdBg pkssaga ih 
«cineqo0we«f' t]Mf» bMSg no fioiiit wiiiqk od- 
ff&aiaDs Mcb JiwuwiTi . dcmbte floid. disou^uont ii 
€!wB0l8 lfaitiil.«8 lh<*pQsper naraerjofajBttniniiig 
vitiittMB. W/idi relsuA^ liicbMl, to, an «rani»- 
jUkli m dkUi^ a iGMrt iviU fltoatdiateijr check 4ir 
eoxrect any irr^pilarity as anon iui it dt pouMd 
out to . thein^ as. they are, in ^neral, ^uffici^Dtly 
aware that when a witness is .examined by, the 
party who c^lls him, all the ^questions then put to 
the witness, ought to lead to the fact indirectly and 
obliquely, but never directly and immediately. 
But lA'reflpMt 40 crooHexaminfttlon it is absohitely 
inqxissiUe^ from the varnQr of ^pinAons entertabied 
on the subject supported by the variety of decisions 
of Courts MarUal, to ascertain what is the esta)- 
Uished ptacUoe of Military Courts* It must, 
however, be obviouai th«t were the party cIN»9-el^- 
aminii^ a wftnei» at a Cowrt Maitial at liberty to 
put what questions he pleases, it would be produc- 
tive s£A^ ipMttM'dil^'dM For 
ail the. proceedings are takeadowa in writing and 
tliwre it scaf^y ever iny peratoa pipesent wiio is 
qutdffied, by hid 1^^ kno^wledge and experieno^, 
to pctot out where such an examination might be 
carried, as it would probably always be. to a 
greater exient ^m the law permilM. But it 
wali be .equnlly abvkxK that die deciMon of the 
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ij|ytl|(^ J90SI ^ifmimmn0mf HMte Hpont MorpuiKykr 
gcofii^ 4» A rOvcMr^UPiAmiionM lefiktfalflcbaMU 

<i£{€r«iiU[p«y|iQr lo irbiiAiUve witness wak eiititM» br 
tftH^etii^c^aBjr fatelliood •wlitek be imgHmik^tQ 
intpose^n theCoiiiti ;; 'i w.j v:m .' 

' The safest rule, therefore* which a Court' liStartial 
can adopt) as it least departs from the practice of 
.courts of JaW) and at the same time tends both to 
elucidate the truth of the facts on which the Court 

* In the eoune ot the proceedings of a Court Miutiid at 
CakuttSy April. iSOd, Lieutenftht*€ol6nel Hiyrker president, 
a questiaii • arose whether a witness, on .cro9»-exaiqination^ 
could be interrogated touching aqy matter no;t previously 
before the Court. Mr. Lewin and Mr. Ferguson, counsel for 
•the prisoner, argued ably in support of the affirmatiTe of the 
quesdouk The Court haviug been cleared again opened, aod 
j^oi^ounced th^ir ^opinion ifi the inefntwe, deciding tfalEit coii- 
formably to the usual practise of Courts Martial a witne^ 
cannot be cross-examined relative to any matter not pre- 
viously in evidence before the Court. This decision is in 
conformity to tlie following passage in Tytler : — .**.Wh€n he 
.(the prosecutor} |iag finisfaed his intervogatorieSy the prisoner 
is allowed to ciosspquestion, that is, to put any rdevant 
questions that may occur to him, arising from and relative to 
the evidence already gjven." This opinion, is in conformity 
to the practioe of th^law of Scotland, but it is certainly not 
in confonnily to that, of the law ^ England, as must bfe 
obvious to every person who hat attended an Es|^ court 
of justice. 



fllioojiiMijF* be^ intarrogitodn wifMcUlig tHk nfsi^Vei 
bjririficb Ji^ii «etaited in nifia^^hiii «videiic4i 6r 
his dwix.iiitaw»t^in ithe oAuiOi w veatpecting^ihe 
frctsBQiteii in the cfaM'ge,-<»rtliie^ matifer ftnlei^ 
dently given in evidence either bf himself or CPCber 
witpQp^es, ... 

■ GouTts MahiBl, in general, wish to restrict thfe^ 
cross-examination to such matter 'onljr 'as ' im''^ 
mediateJy relates to the charge ; but, if they sfdniii' 
extraneous matter on their proceedings, they canngt 
either equitably or legally prevent the party who 
tliinks himself affected by it from cross-^camining 
into die same matter. 

. But i% must be. most particularly observed' that, 
witnesses called to speak to character only are not 
liable to be cross-examined as to particnlar points 
respecting the character which' they may give. On 
this point the following decision of the Court at 
Ccflopel^uentin's trial explains both the kirtmd 
thcrgnmnds on whicbk rests in &t&'t\ektest mah- 
ne^r^'^Thh questioM'Subtriitted fti* the dSffisibn" 
oiP'the 'Court was this, Can you state the particular 
inajia^cesjui ^ipWch ytou havejb^d ai^ .o|»j^)l«miit)it>f 
ji|dgHig;p£ Cd0Q^ Quentiu-a epndact and merits ?■ 
Thedeeiaioni of 4lie Court is^ that the question as 
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Worded niay property be {^ut to the #il»e86)- and 
the grounds upon wbkh their deefeion is founded 
are^ tbfit in calling any witness to general chantctery 
the character diat he ^ves is bis* opinion ; that it 
is, therefore) pe^cdy open to the party oft the 
other side to ask him what means be had of form- 
ing an opinion. But theOourt proceed further to 
state, that when the question is answered, it will 
not then be in the power of the party putting it to 
cross-examine into any of those instances which 
may so have been stated ; and upon this principle, 
that upon those instances the Court are not called 
upon here to decide; that those instances the 
officer upon trial is not called upon here to answer; 
and those instances might, and probably would, 
involve the characters of other officers not before 
the Court, and which they have no opportunity of 
defending." * 

If in the course o( the cross-examination any 
new matter is introduced, the party producing the 
witness has a right to re-examine into such new 
matter ; but no party is to be allowed to enquire 
into any other matter under the plea of a. re* 
examination. 

The late Jadge-Advocatd- General on Colonel 
Qaentin's trial obsisrved, << the mode in proceed^ 

• P. 195. 
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iii^ of ifab Bature is for the. party osBing a witness 
first to examine him in chief, then for the bther 
party to. cross-examine him. If new matter is in- 
troduced^ there is then a re<«xaminataon on the 
part of the person calling him, and after all, if the 
Court see any reason to ask any question to make 
up their mind, then they do it; but it must be 
evident to all parties, that unless that course is 
pursued, if a sort of fluctuating mode is pursued, 
of one party putting questions, and then another, 
continually backwards and forwards, it must be 
very inconvenient, for it confuses the case ; it is 
inconvenient to the parties theihselves, and cer- 
tainly it is not consistent with the ordinary course 
of proceedings. " * 

If, however, either party after this regular ex- 
amination of the witness finds that he has omitted 
to ask some material question, he may submit it to 
the President of the Court ; and the Court, if they 
think fit, as they generally do, put the question 

• P. 170.— The same opinion was given by Sir Charleg 
Morgan, who observes; '* When a witness is called, it is best 
to allow the party calling him to go through the whole of his 
examination, without the interruption of questi(»is, either by 
the Cohrt or the prisoner, and then the prisoner may. ex- 
amine; after which, if any point wants elucidation, the Court 
and the Judge^dvocate will propose such questions as may 
be thought necessary." -— Advertisement to James's edit, of 
Tytler, p. xvii. 



thitntrfrifc njbtti iLjttDfliuES in 4 jEMnlflEjkHMi^Ba 

'■ Tiieooth i[idi£iinlM:^red to tit«t»!tn^ ik^^t iMf^ 
that ^ftt he depbses'stiaH be tru^, - bt^tiilll^ lil^ 
stall risO depose the whole truth; so.t^t h^jis 
not to conceal any part of what he knot^^ ^w^li^U^ 
interrogated particularly to that, point pr ^^ , .< 

But this rule of law is never, I bdieve^ a6fed 
upon strictly in courts pf law, and uuo^, of^i^g^ly 
it never is at Courts Martial; ,^here., it igj^^ 
considered irregular to admit a witA^s^ cpUedl 
upon to speak to some particular ppin^^ip Gq^^ 
into a full detail of all that he mishit know relatbr^ 
to the subject under investigation* , , , * to 

li^ hoWev^^ a witoess, as is frequently the casNi^is^ ^ 
required to relate all that he knows req>ectii^>*th^ 
charge ; or if he be asked if be can give any fur&^r 

* The Judge-Advocate-General at Lieatenaat-GenesBi. 
Whitelocke's trial observed ; " I believe it to be the pracdce 
of Courts Martial, as it is the practice of every court of 
jastice, without exception, in this country, that if it should 
so happen that an important question appears not to hare 
been asked by those who conduct the prosecution after their 
evidence is closed, that question is handed up to the Judge/ 
and the Judge, as I have always heard, and in my owh ex-' 
perience have always seen, has not made the slightest objec- 
tion to put the question to the witness." (P. '440.) thW 
remark applies equally to any important question ^hi6h may 
have been omitted to be asked by the prisoner, 

*7 



iMbiMttldn-mi tlie iobfefct.^bM wbrt he bis ilr 
ftadf d^fMptdy he » dim bcynd to tpeak die wh^ 
tsnlli. end not tD edneeel a aimtAA eunuDiieiuae 

vfakb^w land te> pn>f« Hh^ poioto in ww. 

' Bot e witaesi is boiihd Mer^y Co dc^XMe to Ale 
di<g|ri flt » spedAsd m^shatgst and he id not to 
eiMr ins^ eny krelevtet- matter, or into the conduct 

ia4faetri8L . 



In aXf OBsesy however, of mutiny, sedition, or 
otiher eoBSbination, the declared intentions and acts 
of 'Ae prisoMx^s aoeomplices^ and every circum- 
itattce^ iriied&er ariiilig firosn verbal or written com* 
Annhmiona, which' can tend to prove their plan 
aiKl efcjecti may be given in evidence against the 
prisoner. For if it be {nroved that he was priVy to 
the cpndHBi^ontf every thing that is done by the 
^ftrent parties in it must be impoted to him. In 
9I$A cases evidence may be first adduced to shew 
that a oomUnation did^eiusty an4 the prosecutor 
qmst then provcy in order to afiect the prisoner, 
that be was privy and consenting to it. * 

The attestation of a witness must be only to 
what he actnaHy knows from his own observation 
of the £icts alleged in the charge; and he is not to 

* For th^ law on this subject, see Hardy^s trial in the 34th 
Y«^ ^ the State Trials. 




9& :V-:V,fi^l|p«^||« 

Iptmed of by otib^l: ^JM$ teBtipfotiff.^ h^ngjjjfK 
who isrmdteupoii.^tb Bor liafa^ tq b^ crg^^- 






In sA^ cam ra wiites* OMjr Bw^ar l;p4.^goi^ or 
thHt s6 imd SO cilberfimDiis iiayQ seidy: i(fi=Mr Jt. ^p^ 
be materiid to proreitbut there was wd^mjr^^) 
tl^ough* be caa gbre no ei^^en^ to thp tru,tb of |fa^ 
matters report. • n >.; ^ 

So, * likewise, though hearsay is no- direct Wtf. 
dence, yet what a witness Itath been heard t&Mf 
at anotlief time may in be g^ven' evidence, in ottle^ 
either to invalidCate ot to confirm the te^tio^^ny 
which he gives In Wqtt. - _r: 

But a witness may depose to what he has })eard 
the prisoner say ; for verbal confessions, and what 
a prisoner has been heard to say at any time 4n 
convttsa^ioD^ or'.by observation^ relative to/the 
MiWkis isstie, nia^ be given m evidencse agfm^ 
Kin, 1)ut th^ caiiiiot'be'^ven in e^di^ncej^hiniL* 

' T-^'--' . '! • ; • .^ •■ ■ . - •.,. ; .._,^, 

* On Har3/8 trial at tbe Old Bailey sessions in 1794, tte 
op)n|on of the Court was given on this subject in die £b]kiming 
w6t&iF^^ nothing i^'sb clear as Ml aifi ^iielarto'bns 
wHicVap^^ 

cliarge? are eylaence ^^tit'pAMe^/iihdhiiib tiM^HMfiH^ 
for him ; B^cmi^ Ch6 pVtt^ddii iitlbJiii ^ tti^Ma tt HttiaA M 






say relating to the fiu^t^i^iA ^bic^ bevis. eh^uryidw,' 

ik£l9fi^>F €M^'lo ai3kM#Mgft' indlstrfmiiMite^ 
f^^kd^ijdfit'or "a UtiAt as- diflbnnt agbaiiMli. mHJr 
prevail; a confession, wbedier mafltecuitan'OffiiMl 
e|wn999^Qn, or ia di$cp|]r8e with private<pers^S| 
wH^ t^,p\:|t9ifK^,from a defendant either b^ tb^ 
%|f^*pf h<^p^. or ii^pressions of fear^ however 
^llg^u^;; |be emotipns nugr be implantedj. is not ad- 
missible evidence; for the law will pot suffer a pcir 
soner to ^e^made the delusive instrument of his 
ovm cprivictibn ■*. ' If also the'cofefe*sfi3n of a^ri- 

e^eiT^^^i^ ^bat'aa msnwodlcl ctMki^any thliig agaiort hioK 
l3r«a<ted^it J^t^ ttue^ boi thiit eteix man, if h^ nitts in 4iS* 

ft^4r«ai4>mllt^:4fl9^^ Tboee decfam 

tionsyif o£[^ired as evidence, would be offered, therefore, tipon 

M, grouod whioli entitJW. them to credit." State Trialt, 

>n^r:i*:HM*iw, ,^. . J^u rule applies ^ualh^ to the slate- 
ms»nLfl^kl?S^9^m *Pwiet!p5« re<lmred (o^jve of an^ im- 
Pfim f«^«m Jtt.rwWdb lhejr,ji^ajjr,have been implicate^ fn^ 
WaWWifroiy «i|||cl^^/|^te?nentR,q^^ |^ ir^cwed in evidence 
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' But Courts Mardal do not fbfiK^' same ^rSfst)£ 
Which induce them not to proceeds cbttVi<il5bii^3n 
the prjs6mr^ fileacUng giiiliy oir arralgeiqeiit^did- 
imeftm^miiB ofdanr^- that if thife AnifeosictoToCji 
ipyis^ti^'be volfintEDJfy aiftde, >anit i^gnbtrljr^^y^ 
itt thd* Caf&i(> ib is'snScie&t tt>. edn»^ idbe pmamk 
nMk&at $xkf ocaroboFating eytdeaoe'lo aufipMr^ U< 
him ^9 ati cases mqake that tlie <:kaK;^ «AatLctlt 
proved' by otiier evidence than the confessioiio«|f 
|be prl3onar whether made by himself in coprt 
oar proved by parol evidence. All, therefore, tb^ 
.Tytler and M* Arthur have written on this poii^^ 
Jiowever conformable' to the practice of courts oi 
law, is directly, contrary to the established practic^ 
of. Courts Martial. • u.* 

■' • - . . . " W 

'" KisthaestaUisbed {H^etke of Courts. Martiiil 
that witnesses shall answer such questions of opi- 
mpfi-as may be put to Jhem by thepi^tjf^ .09. .^e 
leHii}, or bjrthe Judge^Advooate oje^ithe^^Ccnrt^ 
Fpr unless suth evidence ivas received- it vWotildi "he 

;.: ♦. 4 Hawkins, 425. M'Nally, p. 47. '''' -" - --^-"^^ 
:. t On ilk trial Lieiit-Generar Whitdocke,; mi^Si^ 
counpel, objected, on a question bemg a$kedby tke pn^etinSiK 
to questions of opinion being put to th^ witi^ses, ab4'^^|ft| 
porte^his objections by every argument wjiich the pi^luxlc^iE|i 
the courts of law or legal eaqpenenb^ (k)\dd ^pply ^'btk^ftey 
were overruled, and the queAioii put. 



drunkeniifsssi on d^tjy quitting a post or difif k>l^ 
It i^^oqssi^,. sic*, ^ Ihe Ccwt t9 con^e toimy 



^]E^^j(i^j9a,tlie^It or innocence. of tb^ prisoner. 

bSiii'-^qii«8dom of opinion ought-alwhyy to be re^ 
iti^tettfd'Wlaoh ftets or circumstonces 'as are ran- 
brfadf to die ptodt o£ Ae charge; tnr tttdi as aris 
toa n d tt d mi the local knowledge or pergonal ob* 
86rv»IX9i|«f the witness ; or suchas itis liot pois- 
itbUl ^ ^ Gbnit tfaems^es to ferm kn opiniiih 
ipofi^-'" 

(yn tI4s point the remarks of Il'v tier are evi- 
duaitljr erroneou8»for he lays it down as a rule, (a rule 
f!fien quoted at C!ourts. Martial) << that no party 
ok a tnai, is entitled to obtrude the opinions of a 
witness upon a court or jury^ or to catl upon a 
witness to answer questions of opinion ;'' and yet 
heaAnits that at Courts Martial tlier^e is often 

^ AtC^lmiL Quesitio*8 trial the Judge-Adyoeate^^enenil ob» 
^^nravk/dn a^j^uaction bdng proposed by the prosecutor: 
. ^ fivf^^opuuDn 19 admissible of a military man, wbef;e it i» 
founded on local knowledge, or drcumstances whkh a^e not 
within the reach of all the members of the coint ; bi^ where 
itpipfVj^ a jpestion of military science to affect the officer 
^^ ]j^ ]jSi[^e]^ his trial, it is obvious that the dburt Is met 
fol^J^ oiwt purpose but to try that $ bhd that ihey )iave be- 
^f^Ll^ljemVliis.&cts in evidence on which tliey areto ground 
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t^e mtnesB to give his opinion. It woiddychicnf- 

-ff«cliid(d^fixffii,pntt^,;gjje^<)nt; jy^c^jthiftpu^or 
\cliaineif!«chiwlsii..ai»joC strict iwopriet^ .a^^ eyen.oe- 

]«d into-.aaustske bjr moti<^is ^eriv^iK>m. 
legal practice. For, as all evidence originates witk 
ijie^parties, the regular course of examining wit- 
^H^seil and the authorities quoted b^w are suffi- 
^dieut to evince, that, according to {be prodtk^ of 
military law, the pattfi^ oA a 'trial' may, idthMt 
previously appl3dng for the permission of file Ck^iU 
' jpiifquesfbtiis of <^dni<»il to tiie witnesses | a^4 that 
^ i^>kttg ;flft Ae {uvrtSes ctefine thcuouselves i^^^cb 
■ i^u^aiis as ace idiovedc^cribe^ it i^not competent 
*fi>r tttb Ckxirt tXK pi»iF^9l> or-t0 1^ 
amination. But in this case, as wetl as. ip all other 
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,^j»^^ it iaundpu^te<Uj^ competent for the Court to 
. xi^^ pt, X^i^t M}^P/9P^K guesl&nsVhIHr may 



.>:• i'" 
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; ; ^ liftatpbiM . 'Ae sowrf,?rf • g^tions? of . opini^iu, « 
' ^^^fi^haaB0y ' when luid^^j^c^ai w^ oi%cliief, thf^^js* 

allowed to depose^ thi^t^^e thinks or is persuaded, 



'^^ liie Vtm^^ biynreter, aAer Mtktf iSD^dii^icn* 
imihWon ib chid; fim aa&Wered :tlie'qa«kidb>i^ 
sitWcly» Id ai libtity tc^ ad^ te' tbat «amrL<aiiy 
explanation Wadve to thtifBitblM'of a|Im 
or Ills knowledge of it whiek 1m tbijii tbadt 
eessary." •■'-.-■•*/-<• :•••■ '.-^^.i* 

:: ;Pro^8iQnal meiit when. called upoii to give evi- 
' d^)^ on anj fpint connected with their profession, 
'J9^.lk)^ays examined to the best of their skII) aiid 

'f ^^N^'witnaiS k permittidto r^ad hi» 0Tjid9i)qi| . fo 
'Hik Oonrt ; but it is neither iflega} ncEr improper lor 
'^UliSe* liitness to dake u^ of mitCtt notci i^j^^jud 
*^ffe memory, and fer the |^«ater pnciSiQii of ms 
'^Miiiony.^^ -/,-■• - . : .;..:.,.y.^r 

Yfixn'^Q^gf^ notes, however, must be sepaitte a^idf^ffis- 

dnct memoranda ;^and the withesS isf trot t6{)e*per* 

mitted to refer to any detailed and c61tilke»i$i@3^stifte- 

' jhWiii Wktingx^rtbi^^ctoifO^ whichf h^i^^ing: 

^^hd^lsli^ sttcb notes to t^ Coliddgred tcyni\jQitii9^ or 



wereWntten akse^iii^iltet^WmtS^ of 
d& fiictorMg to *ldeliliiey rSaX^ '' '•" "f -'' ■- 

ti«lD^ cimfift «f iwbicb ha.msi tiei^ ^E^ifgioi 
And iih^ifptfKe itJb«i been xepeiNt€M% ^b^f^^^^^^iftt 
where die chancter ci^ witness is unpea^^tijr 
Ibe te9tiiiiony of oilier wi£iiesse% ^ first question 
nmstbe^wkcldier die witness caUedfotth^t pui|K)6e 
be suflSdendy acqtiamted widi die ehfeo-acCer' dT 
die odier witness as to be able to depose to hi ifsA 
if be answer in die affirmatiye, be may tiieh~i)^ 
asked) whedier the witneiss wbose dikracfer is im- 
peached be a person deserving credit npon his 6ain 
in a court of justice. 

. Witnesses.may be called to support tb^^crc^hi- 
lity of wilaaesfifesy either by (pyiiig testimony to^ their 
Ijeueral. good character, or to their knowlddg^ of 
the facts in issue, or to their having invariably at 
other times related the &cts stated in their depo- 
sition in die same manner. 

It is an^established rule that a party shall never 
be permitted to bring general evidence to discredit 
Jiis own witness. But if a witness proves &cts in 
.a. cause which make against the party who calls 
him, the party may adduce other witnesses to dis- 
prove his testimony in these particulars. 



.§«5!J ^ ^^'s kms m*^ Ff* 





sdf of any crime or'punishabte owsacti, or to qib^ 

«a«f^ UcMTt ^».=^. .^ •. >» i^'.-iu ^a^ibifihtnfk lb iTtmci a[lX> «• 
xniso uis'uwii''tiirpiGuac OrTntsiny* isoc ■nto is- 

oBSy 'finffHIa^ ivnSins§f8 ^tSccnnin^ 'tti^-mij/^clF it wBI^ 

'^fSSH of =t1ie tSrimnstiim* irtaiteff -in-4lftft 

^^^pqpxls. Mart i^l. the (kposUlon of e^h .witness 
is ^e^i^a^rn ia wrUiogrptd tbe Judg^AdvocE^te I|r 

^prp^ of tbe witness. .. But: this TJulfe 4p^s .i>ot ^^,- 

qiiir^ (as it W soioetimes. beea io^.tied ; i^PQ^^ ^ 
UQurta ]V^rtial) th^t, the J.ucke-Advocate,staU,^'^7 
cord on the proceedings either ^4luseii#^ g^. tlj^iQT 
consisteacies or irrelevant answers of a coniusecl or 

t^tednct witness. In such * a case \t is sufficient 

* ■ . ■• • • "\ -i' 

IfeaVtbev witness's testimony is taken down in -as 
If^rSi eoiifbrdiity as {possible to his real^meanm^ 
^d iiitaitiOB affer he bai liad" tifnelio recollect 
ffififear^ Hiekity tiritferstatids iHe qitesiSoh' wHteh 

has been put to him. -^.'j '^-^ : ry -. j* /. ::- : .* 

•^1?6r feVl^j^Vifth^s,^ethgt tjw His^eJtAteiifeifcn 
itr'gHlPa^ Ott^1ih^=cfes^e«aMb^fdhrttli'tfrfgW 
tH^af'Md^mykg d^'tfii ev««H««e *ri§? 

■!1j»oi1w >(r'i:} ■ -::' J^ -ir .£ ■Ai'-i\ ii^iiiv/ :;. .•.:^- . 
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tbcwidgilib iH^Iclence rdd ^m«r^ tnoi^^tindqidiMiy 
i^d^iaeit^ mi)e'stsriidE'oi0roF^^ 

, gitf . t% ;i^le is npt tp be wderst^aO^^V^Sroly 
to the contradictions into which ^^ wiuiQ!^., who 
has either concealed the truth or deviated from it. * 
iftay'ljel^'in iher cotrrse of hiar eross^exaniin^ion 
' or VsU.qtieadbns^t tt^'him /bjr the Judg^'AdVobate 
dr thie <3burt/ Thesfe most be re!c6it!ed fbr file 
information of the apph>lirig officer, buif^h^ ^- 
nc^^taUhpugh; oqntr^ip^^r y . ^nswer^ 9m^ be 
:era^(8d bojSL the ^x>c^tngs, k at liberty u>\ex- 
plainthem^jG^d, if possible,. to i^econcile them to* 
the rest of his evidence. .. 

A practice prevails at Coarts Martial t^ putting 
a witness on bis f^shl when he is hlcely to fall 
into a contradiction, aiid even t>f reading over^ to 

* ^ Every witness, whether on his examination in chief, pr 
on the cross-examination, has a natural right to explain and 
make dear the evidence which he has g^ven ; and if any 
io/vibt arises, after his examination lub closed, the Court will 
call upon him for such explanation." M'Nally, p. 388. 
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hfanaWaiaifcnrtiluigi 4t^fmiliffmuo9m atrja^u/A be 
3|hirianaudnlittittmpiMl|if^ v&ry 

4td,eeAa^i€t:^j pggpitredh fMJtehqrfoor grimawigd 
fibiy ivUdiia.iyft]cs<iQjgfat*^btnriiBpofte(fft^^ 

#Lidie.pbMtii»Qf<;oiniteiQf b^^ TiM iMmbeor of 



fere during? a witpess's examination by the parties, 
^Mikr HJy t<efreshing hfa inertibfV bi* by suggesting 

^w^^bliim:^ '"' -' ^ " • '-•^-^•-i < 

fK>;^ C^um M^rti^i 4 witoesii B^y ajft^r.^^fl^yi^ 
4j^ tlje/oourt fn4 oi^ a ^aj^ibent d^^ T^S^t to 
J^ ^ai^ixpiUed-, in order. tO;. 9f)iTect or ,99109^ the 
.^W^ which h^.haagijwp^ _; ,, ,.^ ,- 

"*■ 'AM^uglfthe eVIdenbe^bteUi^'Hitended'Tlibre 
*^faiediately to exctflpate -a ipMonet 6n TiXs trial is 
^g^ertlly confined to the defencei •yefr?PSny%ing 
shall drop from a witness during the course of the 
prosepHtion of d^v^rmg) hjs csf^t^k:^^^^ffi!9i;§^o^ by 
the prosecutor that Can be. in aqy way conducive 
to the exculpation of the prisoner, such matter 
shall be carefully recorded ; and in the decision on 
the merits of the cause it shall without reserve be 
received and considered as legal evidence in favour 
of the prisoner, 

F 6 






* ' (,' _> < * '^ 



Buty as Courts Martial are bound' id observe 
the roIiBS rdadi^e to evidence imd the examinatk^n 
of wiitoesses wMcb prevail in courts <^ law, it is 
hot in tiieir powa: to divest a witness of the cha- 
.racter whidi is ascribed to him by law. If, there- 
fore, a prisoner on his defence calls any one of th& 
prosecutor's' witnesses, that witness iinnaediately 
becomes the {nisober's, and the examinatipn being 
then in chie^ he is not at liberty to put to him 
such questions as he might have done on cr^oss* 
examination; at th^ same time the ptosecutor 
cannot be deprived of his right of cross-examining 
the witness called by the opposite party, and this 
would lead to the piosecutDr's in reality crossh 
examining his ownwilness, in direct opposition to 
every principle^f law. 

But although it is irt^gular for a prisoner on 
his defence to call ' anjr one of the prosecutor's 
witnesses for the purpose of cross-examining him 
on the evidence which he gave on the prosecution, 
he is at full liberty to *call any <«xe of these wit- 
nesses for the purpose of deposing to points which 

> • • . . ■ 

* The examination in behalf of the crowa being at an end, 
the prisoner cro3B-questions the witness if he pleases^ or 
defers it till he is put on hii defence." Sullivan's Thoughts 
on Martial L^w, p. 55, 



ditoittiK^tdMi 2$Ati»x bwMiB^ iftwmtjr Mipeattlie 

witness of th^ prosecutpn * ^ ,, » -i 



If aiimaiiber 'of 4 Ooiirt* Maitial kiioiv AiijttUad; 
of the matter in issn^ he may be tfCPoni iis\a vil«> 
n^s^ and give iiis evidence publiefy in oourty bot 
he.b not at lib^ty to oommunicate what he my 
know on tbe snl^ct in closed oourt For a 
Courts lit Jiid^ng of the innocence or guilt of a 
pris(mer> are by 116 means' to be iafluenced by* any 

* Tbete two mlet are m oonferau^. to the. 4|ckt pnctif^ 
of coasts of ]aw I . but in tiiab befoj^e the House of Lorcb 4 
prisoner is allowed to reserve his cross-examination of the 
prosecutor's witnesses until the defence ; and Phillips, in "hU 
IsaW- of ^BTidencey p. i08.| says, that it is reported to have 
been, sa nlled»at Nisi Prios. . Oa a fiist view tfaia last; mode 
may iipp^ar jQOst beneficial tg a nulitary pnsoner» who, frqqn 
inexperience, may find much difficulty in entering into an 
immediate cross-examination of the witnesses on the prose- 
cution. But it would probttUy be attended with great dis* 
advantages, for, as . the Court cannot prevent the cross-ex* 
amination of the witnesses on the defence, the prosecutor 
would thus have an opportunity of sup];dying any omissions 
which might have taken place In l^e prosecation, arid per* 
haps of bringing out much additional criminatory matter 
against the prisoner. This, however, is a consideration more 
for the prisoner than the Court, and should he wish to reserve 
his cross-examination of the prosecutor's witnesses until the 
defence, there would seem to be no impropriety in the Court's 
permitting it. 
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liable to be cros»J4faMmiiU*ibt<)j<«»^fift^%^ 
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' EvjE RY kind of ^^^^^ if duly'autb^nti^t^ 
admissible evidence at a Court Martiau But^ y^^ 
original must Ke produbed, and ho copy, except 
«f MliM^peWj wSl ll^aimitt^ u^iiessHlie €&urt 
tf isittlifid^ ttIM' it%tt9^' libt iii-^be )(mw^ "^^^ 
{iififf^ to piodli<»ei 1^^ ^* , >^;. -:.eidq 

It 'is hot necessary that the whole of an origmal 

jpftper^^oiM^ he4n ^ ltMd#i$titig %r^tie |}^n 
l^^hbtei It iti ftsci^W. Ht^sigha^t^y '^liffiSI^ 
ilwi4)-lt; neo^ssaiy^x^ 'prd&ee a» a'#ilMss:4be 
^di^iMlbjr ^hdiin( thd reel ^'Am^ f^p^r ^tra# wirifti^. 

The proof required to authenticate any writing 
is the deposition on oath of the person who wrote 
it, which is the best evidence, or of one or more 
witnesses who swear that they are acquainted with 
the handwriting of the person to whom it is as- 
cribed, and that to the best of their knowledge 
and belief the writing, or the signature to it, is 
hat person's handwriting. 



It is an established tide &at tfa^ MMHttufld of 
bandwritiiigs is not legal evidence. 

The writings usi^Hy prodnped at Courts Mar* 
tial are official documents, such as order-books, 
account books, nK)rliing-report-bboks, returns, &c. 
or pffidal letters, and private papers originating in 
ti'iniaCtions between individuals, such as letters of 
^Noirr^pondenc^ accounts, receipts, i&c. . 

v.^49.^/»^t^*^.^y <<f m ijfiml 4 y nn Mi fi t is 

i^(j|a|piBibk.^vid(9l^ a. Qmirl M9fti4;:biil.tlie 
person attesting it nmat be.:p9Md9^cod:li»'i^.wUmii9 
in court in order to dcftose Jto its authenticity** , ^ 

Jkis, in geoenl, iiriBftiyM of j»iNftf4M» aG^^ 
IfartM wheth^ the or\ginai, >«)r an fg^isMd copy 
dMj|C:aai«lMiiticatadpf.aii>-c4B^ ptodueed. 

Bm iQ Qfises 4^ ii9p0i?tMae^f>R{Wlmt!aii5F qiMtion 
arises respecting the contents of the letter, the 
original ought to be produced if J)ossibIe. ' 

The original also ^ojf all ir^vata,pfi^r^ must be 
produced, unl^s it oe in -^e possessioiv of the op« 
posite party, or it be proved that it is either lost 
or destroyed, in which cases an attested copy is 
admitted, or parol evidence may be given of its 
contents. 



cfi^^stikjd that SH €hc3i* j)i»oce6dii]gs.^4ff^Ut^toiJx& 
r%alatecl in tohsequctoce trf* ^v^y t|>rosecutiaBa 
b^ihg^ conducted in the naqie of the king^ . Biit^ 
this^^eviatidti 'p*fodseds from necesstQ^ since, it 
would \ye impossible to assemble a Ck>wt.Martkdk 
\^re It Indispensable that its members shpidd. be » 
ftiily acquainted * with what is legal written3 ein^ 
Sexicei^ a point w^hich is cotntinualty occasiobing 
dfica^stehs libt oiil^ amongst the learned in the 
Tawi but even among the Jtidges themselves. "B^ 
however, diese legal niceties and distinctions otif 
ji|lltr ^ hu^aoi^ ta th^ pr^oner, or in a dc^re 
thil^:4^ 'investigation: of truth should be HDonduQted 
onwi^.€le«M^est:and mQ9t indisputable principles^ it 
wHi/to ^wi4:,t%^^bf?^ :i^ese. p^ects are equally 
mmMd(W:^l^^ ^d sio^e^pi^cd^ice of military 
law. For on account of the publicity oF oi&cial 
^gf^ex^tsap^ lettersj^ and the knowledge which 
«b4^l?kpj^. jTOJLSt^^^^ P^jfvate papers that 

oaacibeiaidduQe^ against him, (which co^^stUute'tKe 
c^fy i^ritten^^^^hcethat is in most cSftses oiffer^ 
!al^^C5]mrts']!^ is not probaWe Aat he ran 

Be^telcen T5y'sui^rise %^ t^^ production of arty 



pieee of <jlRfetee ^lH>Mif%iKHM>^«4iq|«^ 
btttindniif ti>h«lwjuM:bfpfi?«, )^ Jbii9(.4<> ^QP^f*: 

dcfaiM&r£iIl-ikii<i, to .uceitaiii Ab nature of «iiftK 
evidcac^' jyid,. if m. {|i«,,po^^ t9 9^idd^fith^ 
psoof £»r the purpose of cioiitrovartipg it. Nor 
wiA regfod to die proper iuv^tigatioa of truth ^ 
&is '|ffactice4ifti:4e to iu?y olgection, aS} the fuller 
the' iflKnnatidii is on which a judgment is to be 
fbondbdi the more likely it is that the judgment 
wiM be oorrebt; and Gcmrts Martial^ on finally 
decWng on ^e merits of the casei ought to girt 
QOtmore'vrB^ht to the written evidence recorded 
ctiihdr 'droceedinin than what it is neoessa^ly and 
legalfy entitled to«* . 

It ts» therefore, to be observed that wriltog^ 
al&ou^ the best evidence of l^t own oonOems, 
are no evidence whatever of the ftdts tr txtcmm^ 
stances stated in them, bedtuset^jr sere ftdther 
stated on oath nor Inble to eros»^exam{MCkm* 



* Courts of law arQ now desiroos in most cases that the 
exceptions to a witness should go to Ins cre<fibility, and not 
to his competency; and upon the same priodpie there can 
be no valid objection to receiving all papers duly authen* 
dcated which tend to prove the charge, and then leaving 
their credibility, <nr ratliar admisnbility, to the future consi^ 
doation of the Court MarUai. 




sS&M fiwts'^^ 9t it ii ri nti tf i fn i <ttrfm n ntj iil»ibfi^ 

spectfu 
dence 

^J Ao entry in a ihormng report-bddk ^iti'b^lso 

'^jinitt^d as proof to fii the date of a sbldfifrs 

^dekrtion, or a return to fix the nactibJet^bf'itiA 

connected with any point ia issue, or an ard^ to 

prove that su€b a pltrticular bitler Wd^ iisstiia. 

-Bttt:. o^tMk An idmKiBuessaaat book».ti£ pqynaajliers, 

:oaptains.of iCDnpaniesy'.or QaiDiDiB8arie$,.iuil€fiSia0'- 

eiwpaiiied by: tho fmc^s .Ttc&^ tOK jftdfooidlsd^ 

inen^^ bui^t to bda»seiffedjMfi^ as fnmwp^aa, 

and not as direct proof, until covtcboi»fs9d[ji^ 

,9|W |evidei]iQe in support, of the transaction to 

which they relate. 

-~ . In did 9(me>tnaQiiflr ibM Jhe :neri»l>Q0i\fiM9inils 
eiifcmcknowfaedgmei]^ of a prisbn«p inagr be igiTM^b 
^^dehcacifgaiiiM^jiitii^ifipanlajumy pqiersoc letters 
tfofand iii Jiis^ bbsflooibn^t 6rtdi>tidii^ 

prove either the fiicts in is8Ud.:^oc- the. pit^MOI^s 

/iiil^epdlitima {pvQBlJgi^ miXnmsgp^um&fmafC^tMf 
^aaa^iksf dteeiM ; a^icJHdedtQvoiii ahgdieodbrnify 



/ 



proved to the satisfactiaiti.ii£vdikiik|iii« ft«t>ik|e 




.Rrl^Ml ^9 ^r4*i: to>lc^.Qff tl^e^j^re^jt. 9f ft;wfjn«s, 
by shewing a variatioa ija.hi§ te§tin}v)njy. . ^ } 

.^;^t; Courts Martial, hpweverj it i| cqstomaiy on 
,tlie prisoner making no objection, to receive in 
^Yi4i|PGe the proceedings of a for.m.er. Court J4a^i.&% 
jn^ilt wain examining: the witnesses* wjio were 

mpdaced befpDe thqt.Cpwt.. > , » c 

^slf « pnqseoaloi* or udtnenroB^one tiwlT fae aAi^- 
>«iBdft tried ott iihaEi^g|WGon|»ctBdi«hh tfaesahjeot 
^bit^raier trml, kia dep^sitiiBf s.iOb/lfa^t) cxxpttfln 
siijr be given in evidautei«gmBt hiio;4wi li^iittib- 
Oie^fbtut trial* .'■ , .-r ^ : ,a'o ■.:. ;■•■•.. 

In general, extracts of jpapers, Except of orders 
or official records which admit' not df being "t^ 

^SmSati itMafi tOBs^rbecpiiiidiifcediiJi^'J^ 
fMftrl]fil^8QBielinis*detbrt^di^ kferibtf 

ihe|)m«re .laiay^/ iVMesas<§r oiddMboof] dxtiaqiftdMMg 

But it is not necessary to read the whbiyn^US&r 
'Imildiioil^dt owyi^ifaatefiv^rMitwb fiiujtoncmly 
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ta he consideni applicable, to his case,.! 
|Pk>sfte party, however, -or the Coijrt m^y re(|!iiiXi^ 
the whole lei&r or pi^^erj^ pr^ such parts of it ji^ 
they thibk proper, to be read. 



*r 



' li<6tter& arid papers need not be read at the v^y 
dmft' when they are proved, but may be reserved 
by the party producing them, and read at any $t|ige 

of his case. 

» "'■■'-'.. 

It is an established rule that, unle$8 satis&ctor^ 
proof be giv^a ^ il9 loss or destruction, pared 
evidence cannot be received to prove the contents 
cS any letter or paper. The letter or paper it$df 
must be produced.* But on a crose^examinaUoo 
a witnesses credit may be tried by' interrogatitig 
faun ifrith respect to ^uch contents. 

The mere &€t^ however, of a letter or pa{>er 
having been written^ and the date on which it was 
written, may be proved by parol evidence. 

AU written evidoioe which t^ods 4o proive the 
duorge dught to be reecmSedr ii^ U$ jftape^ pAace im 
the piiroeeedings^^^ but such as m«^ly ^ends'to 
eK{daia or illnrtrate the. CTideiioe,-or mdi JMirts^ 
the documents <^^ papers ,gtvm^m^^^ 
do not imous^iatdy ridate to the ch9rger are^'l|(^ 
aiua^xed la the inocMliiigs JB an appenii^ 

* Peake's Law of £videQC»e, pp.98, -^a^ * : -^. v - :- » 

t It is not neeesmy to send the on^gmlj^tiiftni. wMj^ 

have been received in evidence, with the proceedings^ but 
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lormiw to wnicn any writing^ the tru^ ^^^^^^ffi 
l^iich IS Sisphtedj buglit to b4 interpreted.. . 

AU writiogs must b^ so interpreled^ as ^Q fx.« 
^iS^ if possible, a consistent sensed t^at . iS| j|p 
uiat one part should not contradict anothe^^^nQv 
be uhintelligible iii itself or be inconi^ist^t)t witjh 
the nature and circumstances of the subject ana 
%ott- icfioim to the MithoTi or opinions held by 
imSf or to evidient moral or ineta{)bysical truths: 1 



4 . ' ' . f ^ 



I'^'^TJiey should be expounded according to tM 
inteht of the author, either e;cpressly elsewhere 
manifested, or, if not, at least naturally suggested 
by, or necessarily to be inferred from external ^yr-j 
cumstances. 

'Where the rules of grammar are liot'exacUvi 
(^served, but the sense is mtelligible, the w;'itiiu;;, 
is not to be rejected. . ' 



■ji.. 



^ Whereiphrase or sentence is gnmiq^tiiosii^^mtiki 
bjit the sense absurd or Hpisite^igibl(9|. ve^ ciwuifMb 
- to h tu t u t» ^P fc • * w f. iai »m' l .. i . /: i j ' ti ti ii i r i - . r , io ui x vlgxa 

cii|icA^f ftem'shit^lrfb^ entered where they are read, oij- 
inMrfyd^wi-iqppeiidix, M loose fmcpto are likdFf'to be'lo^e 
or mit((^\t$d-if[ fjk^ pM^dOf 

were duly authenticated. 
Sir Charles Morgdb^ AttiMiricff in- Adtsirdiemdik t& JaiSeVs 



bVP i|liist{ ^«lra<f4iearbjEisotl?fg^,jicfe( ibr ^thuba id, 
iiCiil&^rBDrHbQdnl^aiidaiiih&na^ initJbjomillibs^, 
and rgecting ma^^immadi^seos& Bitt noljh&igici.' 

apm^ wordVjiyhjeij.tli^ seh^e evidently requires iL \ 

VUlien aiphraae is mnp^^mcaJ, byits ospugnan^jf- 
tO'Sometbaig't^aftpnBeedes it, the preceding m9t|ec 
Ixifig rstiofuil, shall hot be rendered void by.tbci 
ii^)iigtuincy that follows it. : j_ 

.The surest method of explaining any writirrg 
consists in taking the collective sense of the whol^/ 
construing one part by^nother, the doubtful and 
obscui"e by the plain and clear. 

Hence to forin x^ rational interpretation^ regard 
should be had to the tvwo fpUow^ing rules : if.th^ 
expressions be dubious, the sense must be derived 
from the intent; and if the intent be dubious^ it 
must be derived from the express words. If bbth' 
be dubious, nb rational interpretation caii^ be 
formed; but if both be clear, but adverse toeacK 
otiffiDvidie inteiltdbalLpfie^M , : ^ - a 

; 'Scit fr the Writer 6f tihe letter or paper is has^ 
self produced as a wittiess the explanatbii vAAdk 
he ^ives on bath 'of any doubtful ct contested pksi^ 
sage must be held ib be the trtie and real meaiSii^ 
and import; unless such explanation is obviously 



r^f»giinnmtofftBe sriear adbdxiuifeqiiiiMaliiiilentb^j 
thb B8sti:8of '%«o|mporv('opntber;jii^porfie pan^ cm 
pcavttiftif&t^iidk bmft'lMtdieliiieaiiiDg mtandad.'fajr 

^TiV arfmission''l)jr rfie parties on a triaF of any 
fact or circumstance stated' in the charg^, or of 
tliftrraathemicity of any paper o£kred in eridente, 
is 'pcfffecdy legale and is Co be considered as con* 
dtisive proof; for, the only use of evideiiQe 
being to ascertain the troth of dbputed fiMtSi U 
follows, that nqne is required in support of those 
alleggtions which are not denied, and the admis- 
sion of any thing on the record, or by any other 
formal act in the course of a cause, not only pre- 
vents the necessity of proof but precludes the 
party making such admission from offering -any 
evidence to the contrary. * 

.,; Such admissions greatly shorten a trial, byt the 
Co^nv of course, will ^way3 warn a prisoner to 
be. cautious how he admits any thing which he 
m^y-.have it in his power to disprove. ,_ . 

A question sometimes arises at Courts Martkl 
r^^^c^ng how far any information, or writing, 
M^^ is not strictly evidence, <;an be admitted on 
tbeir proc^dingi?* On this point, the Judge^Ad- 
vq9»te<tpeneral at Colonel Quentin's trial, re- 



1 

\\i.jj 



* Peake's Law of Evidence, p. 4. 
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by the prosecatcH-, " tbmi the questbp^^^M^ J 
whether by any mode, consbt^it with the u^ual 
forms of the court, matter can be attached to the 
proceeding which is not,. and cannot be considered 
as evidence. Now li is clear that the opening of 
the prosecution, ao^the speech in n^yA^ the 
speech in defence, are all attached to the proceed- 
none 

on his' 

o.'by o: 

j'does I 



their letters in bis speech, ai 
tached to the proceedings,, 
that if Colonel Quentin object 
that the Court must support hb objection ; but if 
Colonel Quentin chooses to waive his objectUua* all 
we cat) say !<r, that as to precedent it: is •iKwaL; 
there is no precedeail for it: bat I do not^*»Hf4» 
where you are to draw the line ; where yoii are 
to admit of that wbkh is not evidence to a cert^ 
extent* and where you are to exclude ibe '^ 
nuwider. I think, therefore, the Court, if they 
see it in the same light as I do, will be of oinnion 
that it must depend upon whether it is acquiesced 
in by tbe other par^ or not ; and if it is rejected, 
to reject it without suffering the least insinuation 
to arise in their minds against the credit and chs- 



liriMi^4tf itedter irito dHtoM io^ ftt#pi die Court 
b ^ fliviit nlei of evldenee.'' * 



. . » 



SECTION m. 
Ltgtl Naimie wid CnmOity (tfEiiiinct. ' 

£ni>i^G£ is (M iriwh J^olwi or Umitkn credtUa 
^ Tezy fiict or pomt in tstetc, «id iio evidence 
oflght to be f^mitled to «iiy ot)ier pointy than that 
en which the Cqnrt are met to decHk^f 

It is an established rule that the best legal evi- 
dence the nature of die case will admit of shall 
alWajs be produced, if possible to be hiul | but if 

♦ Pt^e SB, \ ' 

f Tliat k on the prosecnticn ; on tbe defence a prisoner 
is 91 liberty to b^og.ibrward and prove ^ evidence eveiy 
&ct whicby in iMi ofii0«^y' tends eidier to eittenuate Im con- 
duct or to refute entirely the cfaar^ prderred agamt him. * 
It is a general rule, that no evidence whic(i> ^x* naktra rei, 
supposes there is still better e^dence in |be possesuon or 
power of Uie party shall be admitted ; and, tborefbre, where 
it appears that any fact or agreement is reduced into wntiag, 
no parol evidence of it shall be given^ unlea it aj^pear that 
such writing has been lost without any fault in the party 
and in this case a copy of such writing, on being the next' 
best evidence of it, shall be admitted ; and if no copy were, 
taken, then its contents may be proved by vM voce ' testi* 
mony. 4 Hawkins, 431. 

o 



can be bMi8^lrt^f^jpwd»^?i Por.iCiiftfcff^lPWJ 
pTodticed} tfe^^v^f iJftliJPKPdP^W* H is fipr^s^ni^ 

tI^lt at pf^iont isf^Qjoealed, l.>. /. 

Positive prctofvfe^Iwalys requftfed/in^ere^frAii 
the nature of the Cdse it appears it might Jjos^My' 
have beett-'hiid; stich as oife or more^^'itneiites^ 
depobingdi^etly id thefiictd'fnissae, 6r fhepi^ 
dnction of the^Vetjr letter ot paper whieh'flife pH« 
soner is actufled of^hdving writfceii. Bot #hett'tH«f 
nature of the case does not adinit of pcjjsitive prdof, 
then circumstantial evidence, or ther doctrine- efi 
presumptions, must take place, j^or .wl^ t|ie fti^' 
itself cannot be demonstratively evinced, that 
which comes nearest to the proof of the fact is fte ' 
proof of such circumstances as either necessarily^'' 
z^ssjajl^ attetid such a fact ; and which may fiimiih ' 
such strong inbtivei^ bt belirf of theftct itsdf W' 
nothing but a pdsiti've proof to thfe Contrary catt' 
destroy. •' - ' ■ 



• Evidence may be divided into primary and secondary ^ 
and the secondary evideiice is as accurately defined by f^^ 
law ttf the pAnary. ' Buti in genend, the want of betta* eVfr 
dence ean never justify the admission of hearsay, .Interast^' ' 
^til^es, of the copies of copies, &c. 3 Blackstone, 367> 



Sect SO Cr^mtil^^Sri^ime^ Itf 

jn^eeniifiptitiBa^Wd ef ^thMe iort^ tioleaty pro« 
bfttikV' a6d- ^ ligb^' Vi^l^nt pf«Riiii{ition is ofWn 
^cpfg^ to -Artl pyMQ for there those circuraatenoes 
«pp^M^ whidi I9^i9iai^^ iitlMid the fact; as, if a 
perscm be jrmttbnen^ the faedy tvSth a aword in 
a^iue9 whereof he inalMatly dis% and a man is 
9eM ta><;Qiae iout of . that hiouBe .with a bloody 
sarw4» wd lAPHOtber .inw wa«,at tbattinie in* the 
hootfWy-.Or^ Mr a thaNrepoiit.of aonusjiet were 
heard? and a person immediat^y runs to ifae spot, 
and ^ds a e^ldier i^ith his musket .warm and 
haying aU thci appearance of having been that 
moment discharged^ and at a dbort distance a man 
lying killed by. a musket ball, and none other pre- 
sent except. these two men. Probable presump- 
tion, arismg.from such circumstances as usually 
a^nd the fiict, has alsp its due weight; as, if a roan 
wa$ seen to come out of a house where a robbery 
or murder had just been committed, secretly and 

in ^evM^t fUfffjxK md. tc^pidatipn. Bat light. p«e- 
^lliaH^^,^^ .i^(^ed,to.JittW OTrBo waiigbt, still 
Pfy^circumsUmce may be proved from which a 
ietv-lnferenee can be drawn, for, though* alone it 
would' be too slight to support the finding of the 
Cojurl;, jet itmay corroborate otbfir testimony^ and 
^.iMffi^ber <if suich,ipiimin^>lk>iiiS'0iigihc.becQmeof 
ifl^fioftanoe. 

It is to be obnferyed that, whenever recourie 
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hw that no evidence sn^u be liamitt^, eic^ to 
the very tacts m issue^ necessarily beconres rela:|^e^ 
and it is then held that drcam8tances^''wnidh*^bave 
ttM'liJb^ifattifidilMik)i>db^l|eiy^ {M-dfAbe 
i^fitdarliiiisiAie^ biit ^hioh t^ iN^ito>iisdii«ft 
a«ld ' oi>ils6^|Miitbl^t^n^tk;y''«»'^^«i^^^ 
biS) nAnilled' bjr 4be ^Coiiit^ pi^d^ tli« -prntf 
trfb' tfges ikiAti- shM MaiM ^AMk MBseQMMr 
lt{^{)i#eiitb — 1 . •■ •• -^ -^ ' - -^-ilox. 

. . "One witness (if credible) is sufficient evidenQe 
to a Jury of any single fiuct^^ though undoubte^w 
the concurrence of itwo or more cbrroborat(^ tne 
proofs yet our law considers that there are many 
tlfaiisacirbns to which only one person is privy, and 
fb^fdre does hot always demand the testimony 
df tWo.^t The evidence of one wftness, though 
he inay be at the same time the prosecutor, is also 

c *^ Sxeept oncfaurges aft peijiny, where, unless the alleged 
fi(l^^<i were disfireved by more than one witness, it woiM 
hip. only one mth against another; and in cases of. tr^a9e% 
each overt act is required to be distinctly provedby the oatha 
oif'two lawful ^ivitnesses, and of one witness at least to e^^ 
•bvert act^ 

. t ft Bbtt^stone, 570. Tytler'f remarks on the suffidea^ 
^f.a^fiogle. Witness ace both indistinct and inconsiftteiityiB 
consequence of his evidently confusing together tha ^qpyfb. 
sin'd the Scottish law, which last, in conformity to the'bivil 
law, IdNwftj^ rfequhtS'tbe teitimbny of two- witnesses. '• ^^^'^' 



4i% C^t^^M&e. ill 

"*o dim adl t9oael^h9 9^bamu93^n oi b^fi ad iauy 
cohsiderea ^t^AJourts .Miariial iuHicient loy tl 

procHTofanV sniflje fact, ancT even for the conviction 

oftAeprLsoner. - . . , . ,• r 

tiijW9r0t>ifeiiflr.4tel«Qe€| Jb4^ . Iwa tim/timffim ure ixftr 
fnifqd iHiol^: taTqpnviift>:^ ^cert o^ JM9p«»i£^ 
mliii^Jikp ffiwtrteMiciBr Al^^gf^ i9i^#Q4|f49r 

rolls. This, however, is the only clau^,^:<|^fK 

Mutmy Act or Article, pf War whicF^ prescribes 

l^p^ hamper of witnei^ses\pecessary to be brought 

*^e a Court Martial f{)r the obnvictkW c^ a 
^_^, ^ . ...... . ., ,., 

t)^It J^ l)€QCe obvious that 2ffi^/^ evidence CQniiiit$ 
i^ib^ deposition on oath of competent, wito^^^pt 
|b^ production of duly authenticated papers i^.the 
Vft^ points in issue, or to such circuin$jan,$:es {Vf 
may have a consequential tendency to prove these 
&CttiI- The suppositions, therefore;, and inferdnees 
Wlieh 'may be for?ned by the members bf ii tSniit 
^alifal in the course of a trial, and thetiaVe as- 
jfertiops *of a prosecutor or a prisoner, being desr 
titute of the requisite proof, are not legal evidence* 
igktcb^fconsiderations, consequently, ought i6 iiave 
ffo'lfrtftfetice on the verdict giveti by the lidi^ftibers 
^S-'vSJtirt' Martial who are solemnly bbuiid by 
their oath to xjoelf and trmy iti/i ar\d deternj0e ac* 
cording to their evidence. 

a 3 
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But, thoHgW tfie &# im &U6 e^fcuMisiiM ceirfaiB 
r^les resipedtiRg evidence ft^^ ^uritnessesi' ^ick 
every Court is bound to observe; yet ^«^efiect 
which that evidence, when legally given, shall 
have in fixing the innocence or guilt of a ^soner 
is left entirely to the judgment and the consdences 
of the Jury, As, therefore, the members of Courts 
Martial perform the duty both of Jurors and 
Judges, a few remarks on the circumstances whicli 
confirm or discredit the testimony of witnesses will 
not perhaps be considered as mi3placed. 

Evidence does not ^consist merdy in the de^ 
posing on oath to facts, but in the proof of facts 
by witnesses of undoubted credit. If, therefore, 
testimony be given by a person of respectable rank 
and situation in life, and of known good charact^ 
and unimpeached veracity, who is possessed of 
sufiicient power of discernment and discrimination^ 
and who is competently acquainted with the subject 
attested, and who is neither interested in the oause, 
nor biassed by friendship to the party calling hiiD) 
and if this testimony be at the same tiine clear and 
consistent, and each <;ircumstance agreeable t^ 
common experience, and it be delivered in opposi^ 
tion to the preconceived opinions, prejudices, par- 
l^iality, or interest of the witness, such evidence 
is entitled to the highest credit, and the credibility 
of each witness will be diminished in proportioaas 
he is deficient in any one of these qualifications. 



- rt'6i«tf«affo6hy be ^ye0 by a:wUpe3s wfcals of 
.^iliio#ti 'bad 'Chsr^K^r, aod'notorlbus for his disre- 
"(^fted'ef Teradty, or if th^ islfiiiny of his leharacter 
.43^ dramt iVoih himself on cross-examination or 
f^rcfred by otiier witnesses^ and who is incpmpe- 
'^tenSfy atk{ttalntiMi iflth the siiibgect attested, and Is 
rat* tke -sainef time defieldit in judgment and di^ 
-cermne^ and who'is intefested in the cause, and 
itfiachEK^ byr^ntment, inaltce, or hatred, and 
*<i(^' delivers his testimcAiy under the bias of pre- 
conceived' 6{iini6ns si^d prejudices, andi'who pre- 
.varicates and deposes to inconsistencies and im- 
probabilities, such evidence is entided to qo credit 
whatever, and the credibility of each witness be- 
comes questionable in proportion as any one of 
these disqualifications can be justly ascribed to him* 

' Ah \intifilHfag and Reluctant witnei^s, vi^o spealcs 
with caution, answering nothing buf what is forced 
out of faim by repeated and circuitous interrogation, 
is nnw<»thy of the same credit that is given to one 
who openly and fiurly declares all that he knows 
upon the poipt. Qn the other hand, a witness 
who amplifies in his testimony, unnecessarily §n- 
Jili[giog iB^potx circumstances unfavourable to ^ party, 
mho seems to b« gratified by the opportunity, of 
fimndiiDgi condemnatory fvidence» or, manifestly 
betrays ' passicm. an4 pf cgodice in the sqbstance. of 
his test^monyv or iu: th^; manner of deHvpi'uV its ii 
tobeiialtEiedftawith eqn^isvsj^cioaof I)is f9W#y' 
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U m wkam tabs i^on hbci to reftei&ber with 
tbe greaCeil niiiiiiuaiess, all t}ie circuiDslaiio^ of 
. transactioo^ long sinoe passed, and which are of a 
ffivokNis natare, and not likely to Awdl in tike 
pk^BUOfjis k^ te^mony is iberebjr vendsrod very 
^uspjl^aiis^ as, oo the other.hand^ a wUncasaffimi^ 
hkff im tpul vmxfi ot recolIeGdoii of tibe m0«t aaa- 
t^ial and striking circumstancaa.of a recent and 
reinarkabk fJM^t, which b^pened in bis own pre- 
sence, is deserving of very little, credit in dioie~ 
particulars which he pretends to remember. 

IntaU sodi cases, however, the discerning nund 
of a- Jnror will be at no loss to separate the truth 
of an evidence from its falsehood; and where the 
former rektctantly brefdcs forth, he will give it the 
gceater credit, as being the testimony of csonsctenc^ 
Qot only uninfluenced by the passions, butdiraetly 
against ibeir perverting influence, t . : . k- 

Of all proof there is none more equHfeble thah 
the positive affirmation of witnesses. But, as it is 
seldom that the deposition of one witness is esM^y 
sfmilar ^to tliat of another on the same side, arid 
as tbe evidence by the proseciitor is ofleli liricoiin- 
teved^dpreetly opposite ev^bncse^brongbt'fonterd 
bjii4heipi|saDer, it beeom^sa; xnattar of neiblde 
dMbaltyte 'fomv a cnBcecl .^ndgmeM ask*mdat^n^ 
MtA0;w«)onMidktoryjBiBb]!tev^^ 
ever, be laid down as a ^neral rule that all evidence 
for and against the facts in issue is to be weighed 



H^^ <^&»m^siifp^' »sp 
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dOikdiaii < pf inpfpler ft tei^(iiiio^^liUA U^lMeise 
an&bnutMmti^, mast oav#ei^.4iaC'-wHH3i'is 
)•• JpMtf oiriai^ ot minute and goes bM^ 0^^ ge- 
nevai^£ftt ^ beoattse the fbrmer iifipfiel^^nOM alten- 
tiTQ dMcriration or more poifited xteblleetiony and 
tkeMbiieaereates a stronger belief. ' v^ ^ 

From Ihe same principle, likewise^ it fbllows> 
that fpeitifae evidence mast outn^eigh tliat which is 
ni^tttiv^ ; for the former being the fesah of atten* 
tion unii observation of the facts,- 4Uin never be 
encountered or disproved by that which may have 
arisen merely from die want of such attention and 
observation ; thus, siqpposing twaci*edible wknesses 
siball depose pointedly to certain words jqpoken by 
A-A a^Jtl^tjiecsJled B. a scoundrel; and two or 
three othei^ of equal credibility shall swear, that 
thj^ugl^ higb words were used, they did not hear 
that particular expression, the former evidence 
ought tp preponderate over the latter. 

: Ifj^'bdwevvr, the aflbrmations of two:fiqnaU]r ere* 
Hkie jritAesses, resulting from an eqwUfcattentive 
obaerMticmr of the fact atlealed, be omjitisry.^ each 
«lli«r,r they de(KtH>y eaeb otiier, andlbaiiwt Ttmaint 
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unproved* But if the evedibility^of tke witoeflses 
be unequal) the testimony of the less credible of 
.the two witnesses must^still have effbfli^and as it 
must therefore detract from the weight which 
would be otherwise due to the testimony of the 
most credible of these witnesses, the &ct must 
consequently be considered, if not unproved, at 
least as doubtful, until it is corroborated by further 
evidence. 

But testimony, may be apparently contradictory 
when it is in reality merely variant, that is, varying 
in some circumstances, which do not in any 
respect affect the attestation of the fact itself. For 
every occurrence admits of three distinct incidents ; 
the substance of the fact, its adjuncts, and its cir- 
cumstances, which ought to be distinctly consi- 
dered. For if a variation as to the substance of a 
fact occur in the testimonies of two equally cre- 
dible witnesses, it renders the testimony of each of 
them doubtful, since as the object, if it existed, 
should have been observed by both, there is as 
much reason to disbelieve its existence from the 
omission of the one, as there is to believe it Srom 
the affirmation of the other ; and they are conse- 
quently to be considered as cttitradietoiy wit* 
nesses. But a variation in ibeattestMMm of the 
adjuncts of a fact dees- not^ Always 'invaUdttte^riM 
credibility of a witnesil*«s^ to tfae^siibstanee of th* 
fact, for the completion of an action oflen requires 



A^^eonmienkletiiiie.- Oat ^fkntm^Houyhtrr^ tsh^ 
served it in its b^inaing, another in 'a middle 
period, aada third toward^the and. Yet if the 
afltJOD were instantaneons, and the resuh notorious, 
a variation in testifying the adjanets of a feet 
Niroiild then aflfect the substance, and if tfae'witnessea 
were eqnaHy ci^ble, render their testimony doubt* 
fill. But a variation in the attei&tation of the cir-> 
cumstances of a 'fiict does not affect the credibility 
of the witnesses as to the substance of the fact r 
for then: attention being principally directed tO' 
the substance, mistakes may arise as to the time,* 
and oftfta even to the place and manner, which are 
of liMe importance. For instance, in the relation 
of a battle by three witnesses, one of them may 
say that three r^ments pursued the enemy iiv^ 
miles; another may say that two regiments purr 
sued the enemy three miles ; and the third may 
say that the enemy were pursued, omitting the 
number of regiments and miles ; here all three agree 
as to the substance of the fact, viz. the pursuit of 
the enemy ; but they differ as to the adjunct, that 
is, the number of the regiments that pursued ; and 
as to the circumstance, that is, the number f3^ 
miles to which the pursuit extended. * 

'* The snbttaacey adjuncts, and drcumstaneefi of a &ct are 
tfM m HF eh ended in thid Latki Una. ^ 

Qmih fiUid, qaot. ubi, quibus auxiliis^ cur« quomodo, 
quando. — 

g'6 ^^^^ 
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It hence follows, that, all variaiticm' in the testi- 
monies, of witnesses are not to^be^eoimdered as 
contradictory .and tbiusefore invalidating^ their cre- 
dibility ; but that the whole of their evidence is to 
be duly weighed, and.if it concur in the^atitotattoh 
qS the substance of the £ict idleged, that fact is 
to be held as sufficiently proved. It may also be 
observed that nothing raiders the testimony of a 
witness more suspicious than its agreeing in every, 
circumstance with that of: other witnesses ; and 
that variations in the manner in which the wit- 
nesses relate the same occurrence, so long as these 
variations do not affect the substance of the fact, 
are strong priesumptions in favor of the truth of 
their testimony, and of its not having been pre* 
pared, or concerted together. 



SECTION IV. 

Examination of. fVitnesses by the Court, 

No point at Courts Mar^al occasions more fre- 
quent discussions and more fi^quent Irregularities, 
than, the examination of witnesses bv the Cou^t; 



Here quid, denotes the subitaape of the fact ; qtUB, quot, 
tke agents or adjuncts, and the remainder of the circum- 
stances. See Kirwan's Logic, p. 3 so. et teq. 
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and yet writsrs • oo imlitAry^ li^' hnve expressed 
theiQselyeft respectitig it in so b«ief>^ii n^anner» that 
tbeir silaii(|^ alu^thef wotdd have been produc*- 
t^e q(k kss jernor. There cab be no doubt that 
the mwifaeis of a. Court Martial, both as judges 
and JurorSi may put such questions to the wit- 
nessfi^. as^ they think necessary, to enable them to 
fpiem their opinions conscientiously on the merits 
ofthe-cuse. Put diis right must hai>e limits, or 
ooiifiusiW' jii every proceeding must be the inevit* 
able consequence, were such a number of members 
9t liberty to ask every question which . to each in^ 
^yidufilf or even the msgorily.of the Court, might 
^em. conducive to the proper investigation of the 
charge. An unlimited right of. this kind* can 
never be productive of inecmvenience in courts of 
law, for the discretion and legal experience of the 

* Tbe following official opiatoa was given by the Advo« 
cate-General of Bombay. '* A juc^ or juror may at any 
time examine into any matter which is the subject of trial, or 
which may be so connected with it as to form circumstantial 
evidence, whether either of the parties has or has not ex- 
amined as to'ihat matter ;-aiid I tun of opinion that a Court 
Martial ou^t t6 act ou the uSnt principle. 

'* Wl^neyer any new matter, arisef in evidence in tbe 
course of an examination, the party afiected by such matter 
is alwiriTB at liberty to cross-examine, or adduce contradictor^^ 
testi^nooy to such matter, though such matter should arise 
out of the examination of the Court or the Jury, and I think 
the same practice ought to be followed by Courts Martial*?- 
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Judge will always prevent its bding eii^ijoyed 
improperly, But what hope is there that- officers^ 
acquainted but slightly if at all with the proper 
mode of legal investigation, may not, unless thfey 
be restricted by certain limitations, etoploy this 
right to the hmderance rtrther than to the further- 
ance of justice. The safest and surest preventive, 
it may be said, is a majority of the Court, but can 
a majority possessing krioWleldge'and experience 
be 'always expected ; arid is nttt the majority 'Botti^ 
times influenced by the opinion, perhaps an etfo* 
neous one, of an individuar? I must at the same 
time admit that no legal resttictidn* exists^ and 
that, therefore, the extehtto which this right is to 
be exercised at Courts Martial miist? depend on 
the sound discretion of the Cdtirt* alorie. A tenf 
remitrks, however, on this point may ndt perhapi) 
be undeserving of attention. 

The members of a Court Martial ought to re* 
eoUect that they have been duly sworn to admi-* 
nister justice without partiality, favour, or afiection, 
and that consequently the putting any question 
which has a tendency to assist either the prosecutor 
or the prisoner cannot be consistent with the oath 
which they have taken. It nrast, a)s<^ be obvious 
that, as the members are suppoised to meet un- 
acquainted with the facts which they are to inves- 
tigate the only questions that can well originate 
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with them are sach as may be requisite for th^ 
explanation or fuller developeraent of wbat has 
be«i already given in evidence* It cannot be the 
doty of the Court to assist the prosecutor, by. en* 
quiring into ma;tters which may, in their opinion^ 
more fully establish the truth of the charges, but 
which the prosecutor has not given in evidenoei* 
For such omissions are favorable to a pvisoner, 
and no circumstance which appears in his favor 
ought a judge to suppress or attempt to invalidate* 
Still less can it be proper or necessary on the 
defence for the Court to enquire into matters not 
lm>ught forward by the prisoner. For here the 
Court, ignorant of the grounds on which the 
prisoner may rest his justification, would be more 
Ifledy to injure^ than to benefit his cause. Seldom 
is a person brought to trial who is entirely int 
nooent, and it cannot be expected that a Member 
can at <?nce discern the nice shades between a 
prisoner's innocence and guilt ; or at once ascertain 
die particular parts of the charge which the 
prisoner may have it in his power to extenuate or 
refate. 

But Tytler has given it as his opinion, that on 
the prosecution " the Court put any questions 
that they may think proper in explahatidn of what 
has been already sworn, or m farther proof of" ihi 
articles of charges ;'* and that on the deferlce " the 
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I'^:>ilt^^{^^99^^i^r^P'^^ }<^ ^ief have 

soiqqljjffgfi^JOir^ipa&p^ General 

CiM^^aj^^iaC^fc^ it 

was tji^iioanJden ^uty of Jpoiirt§* MwJU^vJP *»- 
vo«tiaP^4itly ^the, :chargi^S]ipJ>i^ ^and 

tOr4i)|taH}-^»jEei% iitforaiatioa pa .the. suhjecl,;9f the 
tri^\ w)u^ coold be suppQjct^ by eiudepc^* In 
c<>vPlK^&^i^9^*^i^i'«9 to these Qpioiotta, it maj be 
arg^€4 tW.« Coiirt Martial, notwithstwding such 
a ino(i^<if . proceediog may ^assist, the. prosecutor 
and^if^ure -the prisoQ£r, are bound to supply^ as 
iw asHaaay be in their ppwer, every deficiency that 
roay^^cur in the prosecution, in .order, that the 
duof^es may be fully investigated; and such. 
Indeed, is the real purptort of the arguments which 
are often urged at Courts MartiaL . But it cannot 
be denied that the consequence of acting in this 
manner must inevitably be, that the prisoner, con- 
trary to every principle of equity, will be liable to 
be prosecuted not by one individual only, but by 
fourteen or sixteen different persons. It cannot, 
also, be denied that the words of the oath, without 
partiality, favour, or affection, must at the same 
time become a dead letter, because it is morally 
impossible that the Members can advocate one 
side of the cause without being in some degree 
biassed against the other : and that so far from 
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be&ff '<xiiiMeI Sat Ae mifoiiflr M ike diftsfi^ mm 
every judge ob|^ to be, tli^ 'Will be iHiindly 
and irresistibly led to give looie waglbt t9*Biich 
evidence as may appear in fiivcmrt>f tbe'pm^cu* 
Uon; in which they first inter^ted tiiemsetves, 
thanio such as taids to support tfie d^AntibJ If 
these circumstances! therefore, be, im T thiidr, the 
inevitable consequences which ibust Tesult fKmi 
these opinions, if understood to the fhtt eitent that 
the words admit, ft may be reasonably oondtided 
that ihey never were intended to cdbvey so ex- 
tensive a meaning, or to impose on the Membersof 
Courts Martial the duty of prosecutors, instead of 
"diat of impartial jurors And judges. * A eonclli- 
sion which is strongly supported by the Wdrds of 
the obligation under which they act in b6th of 
these capacities ; for as judges they are bouifid to 
duly administer justice, and as jurors to try and 
determine according to their evidence in the matter 
before them, and although it is not specificfdly 
declared by whom this evidence is to be produced, 
y6t, as it is the practice bf every other court of 
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''It may be flaid that die words of Tyder do not fairlj 
sdaat the constructiim which I put on them. But it is not 
necewcy to enter into this question, as in the text I argue 
merely on the sense which is genenJIy ascribed to theta by 
members of Courts Martial ; and whatever be their real 
meaning it must be admitted that they ate yery deficient ia 
distmctn^s and predsion; 



1 sIb Examination of fatnesses t^^b. 8. 

jhstiee "^t all evidence >rhatt^ originate ^i^di'^e 
pardest^d the trials aCourt Martial caiiik)twStb 
prdpriety pnrsue a diflferient practice. 

But if these remarks be correct, it will follow 
that it is not the duty of Courts Martial to search 
for further proof of the articles of the charge, or 
to enquire into matters not brought before ttiem 
by the parties on the trial ; nor, as the Members 
almost always meet entirely unacquainted wjth the 
particulars of the charge about to be investigated^ 
is it vei'y intelligible in what manner they could 
ever perform this duty, were it actually incumbent 
on them. It is therefore the duty only of the 
prosecutor or prisoner to lay before the Court 
such evidence as they may think will best support 
their respective cases ; and although the Court as 
judges may with propriety point out to either 
party the insufBdency of his prbof^ and recom- 
mend him to produce better, still they cannot 
correctly take the case out of the party's hands 
either by calling witnesses whom he never cited, 
or by putting questions on points which he never 
brought befcM'e them. Members of Courts Martial, 
however, too frequently do' not • advert to their 
being igrioraht of how &r a witness can d^p6$e' to 
the facts in issue, which can be fully known to the 
party only who calls him; and are apt to forget 
what ought to be the real object of every questioa 
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whicb i^i^oposedJ Hetice^xt arisies tlmt the'ex- 
ftmihatidki of witnesses by a Court' Martial, in 
geijefal, I^dST'tomuch ektranecms and-irr^fttiemt 
ynuttef, wMch protracts tUe {Proceedings without 
.conducing to tlie proper inVestig&tioti of thte 
charges. It niay, indeed, be said that in moaft 
cases where Courts Martial piit numerous qtieS- 
tidn^,' their examination, either on the prosecution 
or defence, is iactually a severe cros^-examination 
of the prosecutor atid his •witnesses, wherein every 
question is put which can tend to invalidate thig 
prosecution. But if mfefnbers would reflect for k 
mbment, and seriously conisider what is the real 
dirty c>f judges and jurors as ei^emplified in courts 
oPlaWj orrf they would rterety advert to the wordis 
*fthe oblig^tioft under which they act, they would 
be convinced that thie ' advocating the causte of 
eilliei' party cannot be consistent with an impartiafli 
disch^ge of their duty. And with regiard to the 
jirisoner it has been justly observed, that the 
ihaxim that the judge is counsel for the prisoner 
signifies notiiing more than 'that the judge shall 
take care that the prisoner does not sufibf ' from 
the want of counsel. The judge is counsel only 
for public justice, and to proniote that object 
alone all his enquiries and attention ought t6 be 
directed." * 

* 4 Blackstone, ZSS^ noU. 
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<€iEte wf^^iis^nli'^Ijiidi i^iqr itiay' prat ^^%({lr 
reidicCeds ts^ tbtf %x]^aaatioB 6r fuller "dfetd^iMh 
jQdiito£cd»e\iM^ilecf whk^ iias 1>eeti pitevfti^ 
gtvieiidta the ^flar^^nlerin iisue/' Gdiittk Wir^A 
QM^ht bI» t0 ]f^e<3^^ thai If from tfaelt exaBfii^ 

eDqnivod wti^ Igr tbe parties) arises in eTideflce, 
thie paBty^4ifSBq|edl bj' it. cannot be legally te^ised 
ibe. liberty 'jof xiiossi-exattjining into- or addticing 
•contradictory testimony to such matter ; and i^ft 
consequently, T^]ti€^evef questions of thi&n^turgi^r^j 
put, the attentipp of the Court, must, be-idiy^iBtj^ 
fr/ifa tfif r^lo]^HS)(4i of inv^stigiitbn^.and.that fiPQf^* 
fusion must heuce^falce piaee in ifa^ trial, an#d^ 
proceedings be protracted to an indefinite ^.®Pk^^- 
A consideration IvAich ou^rht 6f itself alone tone 
sufficient fpr pri^veiftiog Gourt?^ J^arti^il entggiig/ 
into, the .Very ir;c^evant and improp^ ex»miQ»tiim 
of witnesses in -which they sometimes indttlge. ' 



jj.' 



A question has arisen respecting whether <>ir >iP^ 
Couiis Martial have a right, of their <ywn motion^ 



tlji^4(|^n^^ time Bidmttx^ 

ptlic^^pf Courts J^ «bopU<^ mfl^t 

%9\#^ depofiitions of ^ mtomlifm;4pm^rked 
tb^ some part of the etfdnee waotekl:^ iuither 
pinotor elucidation, and that o peT8pii;.0eotioned 
in tbese depositions as capable of aflbnfiag the 
infi>nQatik)n required, wa^ ioi attendanct or im« 
nuefjijpt^Hy procurable, theXiiloyrt: m^. uMbiibtedly 
call Ijiat person as a witne9«»\|i^tlier adduced bj 
either of the parties or not^ * But'«rhethar.or not 
Courts Martial have a right to order. evidence to 
be brought forward, of which no wantion was 
made in the course of the proceeding's iaa point 
that still . remains in dispute* f If, however, the 

* It is at the same time to be obsenred that even io this 
case Courts Martial should summon such a witness, if in 
support~o# the prosecution, previous to the prisoner's enter- 
ing aa fab defence. For no prisoner ought to be ohUged to 
disehMe his defence until he knows all that he has to answer 
to. If^ in support of the defence, he ought equally to be 
GsUed before the prosecutor enters on his rq^ly. 

t On referring to Major Drinkwater^s letter on this subject, 
and Sir Charles Morgan's reply. In M*Arthur, vol. a. p. 969, 
it will be observed that the latter is no answer to thefonner. 
Major Drinkwater asks, lias the Court a right to order 
evidence to be brought forward, of which no mention has 
been made in the course of the. prosecution? Sir Charies 
Morgan replies, I think the Court may exercise their, diserep 
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preceding remarks be correct, and it be npt th^ . 
duty of Courts M^vtial to advocate the c^use of 
either party,, or to supply the deficiencies thatm^y 
occur in the proof adduced ekhcr in support or 
refutation of the charge, it must necessarily follow 
that the Court cannot, from tb^r own knowledge 
of the circumstances of the case, call any witn^s^e^ 
D^bo have not ^ been cited by the prosecutor, op 
prisoner*. 

Each m«nber of a Court Martial is allowed-IO" 
propose questions, but, such questions must be 
submitted in the first instance to the president, 
who, if he approve them, hands them over to die 
Judge- Advocate for the purpose of being -put te^ 
the witnesses. If the president should think -a 
question unnecessary, and the member proposing ^ 
it still insists on its being put, the Court must be 
closed, and the opinion of the members taken 
whether or not the question shall be put ; and if 
the majority agree >that the question is propeir> it 



tion in calling apyJBritnefS before them from whom they have - 
reMoa to think the truth may be obtained, whether adduced 
by. the prx»ecutor or not. But he -does not give an ^pinie» - 
cmthe particular point inferred to him, that is; whether or 
not the name of this witness must have first appeared in - 
endenoeon the trial, 4>r whether the Court may summon^hin -^ 
meidy from thisir ^wn -Ibqowledge of die circumstanees of 
theicwe. 
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is accordingly put to the witness^ on the Court 
being again opened. It is also to be observed, 
that'while the trial' is proceedings and most par- 
tioalarly feben.a vitness is undei examination, no 
iQffmbcroni^t.to speaks in order that a dignified 
»kiloe may. be prMMnred in Court, and no in* 
tennqpCion giren^ to the proceedings. Should a 
member th«a widi any subject to be discussed, he 
ought to state his request in writing to the pre« 
»deQ^ and likewise the caujte of it, upon which the 
president, if necessary, will direct the Court to be 
dosed. 
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CHAP. IX. 

yiKDlKG AND 8EVTSNCS. 
SBCTtOKl.\Fllli«9. 

IL Senience. 

SECTION L; 

Firiding, 

Whcn the prosecutor and prisoner have laid 
their respective cases before the Courts the trial is 
finished, and the parties and witnesses are dis- 
missed. The Court is then closed*, and the 
Judge- Advocate proceeds to take the opinions of 
the members on the evidence in the matter before 
them, by putting this question to each individual, 
commencing with the junior member : ** From 
the evidence given for and against the prisoner, 
and from what he has said in his defence, are you 
of opinion that he is guilty or not guilty of the 
charge preferred against him ?" and as they declare 
their opinions be writes them down severaUy on a 
fheet of paper. 

* Previous to deliberating on the finding, the fiiir copy of 
the proceedings is sometimes read over, or merely the evi- 
dence, and sometimes neither, if the Court think a further 
consideration of the subject unnecessary. 
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It is in general a matter of no little difficnity to 
ascertain what is the verdict of a Court Martid. 
For as Courts Martial are bound to exhaust the 
whole charges lli&t i6ftme bdbre them by expressly 
acquitting or convicting the prisoner of each alle- 
gation that is contained in them/ and as charges 
drawn up by private prosecutors are in general 
inaccurate and indistinct, a variety of opinions 
necessarily arises among so many members, re- 
specting bow far the evidence applies to each par- 
tienfar point,, and respecting the exact degiee of 
cnlpabili^ of which the prisoner is to be found 
guilty* Did indeed, ^< the president and members 
of th<ei Court (as recommended by Tyder) reason 
and deliberate separately on each charge, cfadidly 
disc9s$ijDg in. a free and open ponverciition, the 
import ^of tb§ evidjeiice, .and allowing its full weight 
to ev^ry argument or presumption in favor of the 
pri^ner,"* it would contribute greatly both to. 
tbie unanimity and correctnesss of the verdict But 

* But in what manner does this agree with the following 
remarks of the sameaudior in p. 155. of his work? " AH the 
members of the Court have their unbiassed judicatiye power ; 
aad even the influence of opinion is guarded against as far as 
pqsnbley by the order in which the votes find opinions of the 
i^embers are given.*' Could the influence of opinion posr 
nbly exert itself more than in a free and open discussion ? 
Bui this IS not the only instance of inconsisteney which is 
met with in this author, and which perpleses Bnid sometimes 
misleads his readers. 

H 
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Cqurte Marliiil ore . averse to sach discussions, as 
they tbmk that < they must tend to bias and iuflu- 
enoethe opinions of the members, end thus. render; 
their votes not the conscientiojus dictates of thdr 
ovn judgments. This, however, is refiniiig. too 
much; and so far from there being any impro* 
priety in such discussions, they would, on the jcaor . 
traiyj materially assist in the due administratioD.of 
justice, by affording an opportunity for the jndg- 
m.ei:it of the saiior and more experienced members 
tQ'eor]::ect the hasty impressions or erroneous 
opinions of those who were younger and less 
experienced* 

But it L9 principally to mistaken ideas^ -arising 
from the words ** according to your consciences," 
cmtained in the oath administered to them, that 
the discrepancy in the votes of members of Courts 
Martial must be ascribed. For they will liot too 
frequently consider that these words apply mewly 
to cases of doubt, and that no doubt can or ought 
to exist with respect to points which are established 
either by the custom of war or by the kw of the 
land* Some may, it is true, be unacquainted with.. 
the proper mode of proceeding, and may therefow 
correcdy, as far as regards their own case, suppose* 
that to be doubtful which is on the contrary clefar 
and detei:ipined. But they ought to recoUect that 
^^ the duties attached to officers employed on. 
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Courts Martial are of die inoat impoitani nalare^ 
and in ocdar to discharge 4hein with justice and 
propiietjr, it is incombeDton dl officers to applj 
thensadvcB i^gently to die aeqairement of a com« 
petent knonrkdge of militayy law, and to make 
themselves perfectly acquainted with all orderi^ 
and ji^ulationsi and with the practice of military 
courts." * It must also be evident that where the 
law prescribes a specific mode of acting, no member 
of a Court Martial can excuse a deviation from it, 
by pleading that he merely acted according to the 
dictates of his conscience. But what obligation 
can be more peremptory than the words, of the 
oath taken by each member of a Court Martial, 
that^he will try and determine according to his 
evidence in the matter before him. The weighing, 
indeed, of this evidence is certainly left to his con- 
science and judgment ; yet even in performing this 
part of his duty he is bound by certain rules, and 
he cannot make that evidence which is not evi- 
dence ; for if he gives a verdict contrary to what is 
held by law to be evidence, he is liable to be pu- 
nished for having acted ill^ally.* Members of 
Courts Martial, therefore, in deciding on the in* 
noceiice or guilt of a prisoner, ought to dismiss 
from their minds every impression and bias, 
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whether favourable to the prosecutor or the pri« . 
iofreri tfndix>''airect their attention solely td the . 
Science recon^ oh -their prodeedihgs ; aftid%ftbr 
having deliberatdy eoosidered it, con^ie&tie^^f . 
disthiai^ their duty by giving a ¥erdict dtt'^l 
side 6n which it preponderates. 



?>^^ -- 



. A doubt may, however, occur whether^ when 
the facts alleged/ are proved but do not amount ' 
in its opinion to the offence charged, it is com- 
]p6tent for tJie Court to give a general verdict of 
^* iiof ^uiUy."' Bttt in deciding on the in&ticeiiee 
'or ^ guilt of a prisoner l3ie members of lEt Ck>mt 
'M^rtidi act as jurors ; and Bkckstoiie has obscrted 
thiit •^fhey (th^ jury) have an unqu^tlonaMe 
tight bfdetermming upon all the circumstance 
[th^fact arid the Ihst'], and finding a general ver- 
dict," if they tMnk proper so td hazard a breach of 
iftieir oaths/'* But such a verdict may be^ set 
ajAA^ by the judge; and formerly the jury were 
iiabU tb be punished for giving it. The expres- 
sioh/ th^ne;fore, of Blackstone is singular, as it is ' 
^equivaltM to saying that jurors have a right to * 
^Cbiiittift peijtrry; and to incur the penalty pre- 
*"$c?ibed fWr^ such" A breach of their oaths, ft may, 
"t^iisequclntly,' be concluded that in all cases where 

*-^^ V 4^Bhdstdne, S6CL Th^ nuudm of law on tliis ptnnt, 
"^fiMfreNpmbtntjMJfces, de facto jurats is too clear and 
7<yipy^U t(»jrender4i^X further remark necessary. 
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the tue^ charged are «ub0tajitiat^ by, Efficient 
pfopfjjffi Court Martial is boiind to fiad tixe pri^ 
tQHf^ :guil^.;. and in giving tbift verdiot il mu3t.b^ 
ii!l9pUfcted that, according to the rules pf Hw^ of 
practice, and of common sense, it means nxi^thing 
more than guilty, if the fact, with which the pri- 
soner is charged, be sufficiently stated, and i^ an 
offence in the eye of the law. 

- Bat'wbdo the ftcts alkged in the cbai^ ar^ 
tfattibiiiid proved, it still ramains for.^e CqvLtt, 
as jtidges to. dedde, fiiom all the ciccuo^stabces ^f 
the caae^ op the exaqt d^ee of culpability which 
dudi be jGKieribed to these. fiM^ts. • For ahQuld it 
app^guTf that the prisoner is not guiUjr ta the.iull 
^teitt charged, it is competent for the Court t to 
acquit him of that particular degree of guilt, an|d 
to find him guilty in an inferior d^ee onlj^* 
But though this rule ought to be followed where 
the offence proved admits of different less^ d^ 
graes oi criminality, it will not aiithprixe the Court 
to find the priitoner guilty in a higher di^ree thf^n 
is alleged in the charge, nor of anotheir separatie 
and distinct (^enc6« For the Court are not, war*, 
ranted to go beyond the chai^ $, nor did the pri* 
soner defend himself against either a different 
crime or a higher degree of guilt than wa^ con- 
tained in the charge. If, dierefim, evidfi^nee 
should arise in the course of the trial, of greati^ 

H 3 
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crimiiiality against the priscmer, or of his guilt of 
anodier crime, it is comp^ent for die Court, s^r 
deddtng on the diarger-beforer xhem, to oefMrt 
thei^ opinion to the officer by whose wanlEin^the 
Court is held, and toiavoommit the. prisoner to 
confinement in order i that he. maj be broiight to 
triaL 

But it is to be observed that there is only one 
military oflence.which.admit&>of a Court expressly 
acquitting a prisoner of the precise crime: laid to 
bis.jdiai^, and of finding him*guilty ofanotber of 
lesa magnitude but of: the.same species i>r nature. 
That is, deaertion^ where the proof nuy amount to 
no more than abs^ce ndthout leave. . la which 
case thei Court .ought to acquit thei prisoner of 
desertion, and : to fitid himicgiiUty of ; th^ itiferipr 
offence only, -absence without leave. * In no other 
case is there aif^y Qi*lme specified in the Articles of 
War which will admit of beijag thus, divided into 
ofifenoes o£ acgK!eater or iess magnitude^ f . I^how- 

* The (listinction bet^reen these two offences <;onsi^t» in 
the intention. For several cajises may occasion a soldier to 
be absent without leave from his regiment without his having 
any intention of deserting. 

t The finding of the Court Martial in serjeftnt Grant's 
.ease, mentioned in Ty tier, p. 52«., was certainly «EroBeous. 
^ For the chai^^was, in the express words of the 6t)i. article, 
. 7th section of the. Articles of War, for advising emd persuad- 
ing two drummers to desert from His Majesty's service : and 
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ever, a soldier be acensed of irr^ular ov ansol- 
dierlike conduct, or neglect of duty, though these 
offences admit not of diyision, the Court may eer- 
tainly declare by thdr Terdict that they fiDd the 
prisoner guilty in a slight degree only. For there 
are many gradations in guilt ; and although the 
law' has not declared each gradation to be a dis** 
tinct offence, it is still incumbent on a Gourt Mar- 
tial, who act both as judges and jurors, to gi^e due 
weight to every circumstance which inay appear 
in favor of a prisoner; and even when they cannot 
acquit him of the facts charged, to diminish, 'as 
far as their evidence will permit, the culpabiKty 
which is attributable to these facts. ^ But with 



it must be evident that it is not possible to divide this crime 
into offences of greater or less magnitude. In order, there- 
fore, to have convicted die prisoner of this* otSbnce, it was' in- 
dispensable that it should have btfea fiilly proved that 'he 
advised and persuaded the desertion; and if proof to this 
extent were not given, the prisoner ought undoubtedly to 
have been acqMtted. 

* That these' reniarks are in ^nfbrmity to the mutiny act 
will be evident; as it cannot be supposed that the legislature 
would have assigned a capital, or inferior punishment at the 
discretion of a Court Martial, for the same identical offbnce, 
-unless they had been of opinion that this ofibnce admitted of 
various degrees of culpability. But it is not easy to under- 
stand how there can be any gradations of gailt in mutiny^ or 
in betraying a garrison to the enemy,, or in any other iaet, 
except desertion, specified in the first clauise of the mutiny 
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regard to chari^es preferred against ofiicers, as 
these' are sddoin .drawn up in the precise words 
of ally Article jof War^^ the Cpurt may find the 
prisoner guilty of any part of them which they 
tbittfcis pnr«ed^ nd acqait him of 4he i^slr For 
-iMtanoe^ if an ofBeerbechiH'ged with hig^^ dis* 
gtao^L cobdnct imbfecomtijag an c&cet ftnd a 
gendemaDy'tfie Court !|iay aequit him oi the' most 
seriottdpart^ a^d find him guilty of ^tibieeia^ing 

: Oondkld onfy; Or, if an officer be lii^ciised of 
^raany and c^«essioni^ the Court may find him 

, guikf of slightly oppressive coUddct^ only. But 
if an officer be arfi^igned- on a charge frath^ ac- 

;aordiiig t(^4;he 90th afticle of the 1^ flSeibtloii of 
tbe Articles of War, as the behaving in €tscanda^ 
JnHis infhmdus manner^ suck as is u^e^mf^the 
■character of an officer and a genfleman^'fo^mi'MLt a 
single oflenoe, which evidently admits not of being 
divided into offences- of a greater or less magni- 



>y: 



act. There may certainly be extenuating circjimst^ces in a 
case^ tn^ hc^wever these may palliate i^p conduct of ah of- 
fender^ they can in no manner whatever divest the od&nce of 
its speoii&c ^eharacter* If a soldier, for iQtftanoe,ion^p«flu^ on 
^ng stnH^ j^ abiined in a fross mttiDfa^ by hi9ii»#&c«4'^M>ck 
. Jiis of|<}er. down; thmt aqt, howe]irfr the proproca(io^P|aj p^- 
•^iate it, is still mutiny. Or if a soldier, after the %i^u^ of a 
'. long and harassing march, be found sleeping on his post, the 
/ofhnee, it is evident, cannot admit of a lesser degree of cul* 
pahitity, although it may of extenuation. 
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tiide> the Court must consequently either acquit 
or convict the pnsoner of the whole diarge. It 
is not competent for them to find him ^3ty of' a 
* part of &is charge, and to acquit him ofthe rest^ 

;In dopiding on tb^ guilt of « priaomr. accused 
o£ a clyil cnvc^ it is necessary to taka into CW9I- 
dera^on the I^tw respecting prindpab and acoef- 
sories* ^ But this is not reqpjisite at Courts Majptialy 
as the :&v cases in which military offieoces jadmit 
of a^spessories, are specified in the Articles of 
War, and therefore form sq;wrate and diatioct 
o&nces. But in consequence of this- distinctAPn 
a difficulty arises; for, suppose that a soldier 
is charged with mutiny, and that in the coufs^ of 
the trial it is proved that he neither excited, 
caused, nor joined in the mutiny ; but that he was 
present at the mutiny, and did not use his utmost 
endeavors to suppress the same ; or that he knew 
of the intended mutiny, and did not give inform* 
ation thereof^ can the prisoner in this case be ac- 
quitted of mutiny, and found guilty of not doing 
his utmost to suppress or of concealing the same ? 
In the Annual Mutiny Act thoso. ftcts ^eitll joii^d 
together,, and the peqtjty of committing theip Js 
also the same ; death or such ^tfaer ponisbiiient as 
by a General Court Martial shall be awarded.* 'It 
might h^nce be inferred that. the legislaCu?*e^cJid 
intend that these acts should be considered Cfiuifr 

* 
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as the: fiMie>.cri|Q«a cmt. >ihe^ ^wne ; kind o|; cxm%s. 
But d^.^t$.;g¥^,i^.tiu»a»s^i^ of fiiQ YQcy/distiBct 

Ajnatvr^ ^.n^liira so^^di^^^ta^^ncfs pp the 
part ef t]^ f^fUcper^, tbfttt)ifs justness a£ jthis in- 
ference may be reasonably doubted. For a pri- 
soner diarged with mutiny is .certainly not required 
to adduce any further exculpatory evidence than 
to prove that he neither excitedj caused^ or joined 
in the mutiny ; and althpugh in the course of this 
proof it pay appear that he either kilew of the 
intended mutiny without giving information there- 
of; or being present at it^ did not do his utmost to 
suppress the same ; stiU, not being called upon to 
defend himself for these acts, he may neither think 
it necessary, nor have an opportunity of. proving, 
that in neither of these cases could any blame be 
justly imputed to. him. It will hence follow, 
that should the Court acquit him of mutiny, and 
find him guilty of concealing, or not doing his 
utmost to suppress the same, they would actually 
condemn the prisoner without a trial, and without 
hearing what he might have to urge in his defence. 
There sieeras, however, to be no difficulty with 
regard to the other few' cases of accessories to 
military'oflences, as they are of so distinct a na- 
ture that they never can emerge in the course of a 
trial for the principal offence, and as they must 
always be well known to the officer preferring the 
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"diarge. - The casesNttr^ deMrtion^^ mkbdiaviear 
befiire the enemy^ rtwodoning poitaf, antfi^I- 
ienges:^, and/ as they must alwftys^ofnfltiliitedl^ 
tmct ^fibnces, the ddinquent i» confleqtlendy tried 
as a prindpal and not as an acceissory. In the 
same manner every edScer or soldier, ^o aids 
and abets another in theeommission of a mUitnty 
crime,- or conceals it after being committed, or 
assBtsthe criminal in- escaping frompunishmeit, 
is guilty of a positive offence to the prejudice of 
good order and military disdpline, and may them- 
fore 'be tried as a principal but not as an acces* 
sory, and punished' at the discretion of a Oonrt 
'Martial. In all cases, therefore, ' of trials for oF- 
• fences purely military, it* is entirely unnecesMry 
for' Courts Martial to advert to the distinctions- 
between principal and accessory which are esta- 
blished by law, since the prisoner is, under every 
circumstance, to be considered as a principal. 

It is particularly to be observed, that should 
any extenuating circumstances in favor of the pri- 
soner appear in evidence, which ought to be ta^^en 
into consideration by the Court, tbe^e circum- 
stances Qi^^ht to influence the finding, and hot the 
sentence of the Court. For, whenever a deviation 

^ Articles of War, 6th section, 2d and 7th article. 

f ' Ibid . 1 4 th section, 2 1 st "article. 

f Ibid. 7th section, Jd article. - ' 

H 6 
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from this simple rule ta]^$ pluQe, the punishment 
*^<H'$W: r'?«ccw|ef m%^i^9qf^m^ *>.. *eM4^l»fl of 
guil|;r^9/[ w^^ t^ t^«el^lis dddntetfiaitbe 

prisoper 4ji^^lpab^5 :,and hwl^>,p«pc««Mj^ A^Xhe 
gr^'^>C(^a4ice of 4#fipliB^ awk msktms^^ » the 
^?#<'^y4%\!^<?trpor^l^puiittl^«^ soldier 

fwf^it'^W afn^ny.jn haying struck bis. offioer 
wbjUe in^the (es^ecBtion^of bis duty, and six mcHUhs 
reliction jc^ rank against an/0%er found guilty of 
' acting in a manner unl^eci^ipipg.an offioer ,and a 
^gentlMnan, in having aUowed himself to be iitruck 
:witIuMit^ ^king' any steps to vindicate his honor 
;;an4 ch»rfy<ty» In .sucii^i:»ses it is to be supposed 
that there is some error in the jtnanner in which 
the finding of the Court is expressed, and that it 
, was not their intention to have found the prisoner 
guilty to sogreat an extent. But the real opinion 
of the Court being unknown, a judgment can be 
formed on their public sentence only, and nothing 
can contribute more to render military law vague 
and. uncertain than such striking discordancies 
between the finding and sentences of Courts Mar* 
tiiftl. "TKey are, at the same time, perfectly unne- 
cessary, as the opinion of the Court may be either 
general in its tenor, that is, declaring the prisoner 
' guilty or not guilty of tlie whole charge ; or it may 
be special, finding certain facts proved or not 
. proved. For in all cases, the guilt or innocence 
of the prisoner with respect to each particular 

10» 
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allegation eontailied in die^flvge joust be pointedly 
fouMdvuid dedimdr iiilrfeirMiise^dM memlittrii do 
notrdiMhitgie tke whole ef^ Aeif duty, %Mdi 'vo- 
quififetfattt thigy^Aefilld -decide' ^faetkeif'dl Md 

' eftdi ol^tbe (asUi$iUeg^* are pro«ied or Hot proved. 
BM/ft b, tfio^.thtf dtHf of' the OoiHt^ to 4a^ftti6e 
the enct ^egree^ of culpabiliiy wUoh atifeiditear to 

.ea^^fed; and ir is tbefefore ^mpetent ibr tfaem 
to:dechiro that the adu oharg^ and Ibund pto?cd 
pTOCeeded from an etrof of judgnenl on the pan 
of the prisoner) or that under all the eii^um* 
stances of the case 4he Court do pot ascribe any 

mriminaliQr lo the prisoner for the eomfiussion of 
these actSi * ' 

Such being the power of Courts 'Martial^ it 
must be eyident that the punishment awarded 
ought never to he at variance with that degree of 
culpability of which a prisoner is found guilty. 
For the Court ought in the fin^ instance to con- 
' sider deliberately ^e nature of the crime provedi 
in order to ascertain whether it admits of being 
described as an offence of less magnitude than tl)e 
one alleged in the charge^ and If not, then to weigh 

* |n <«ich.a caae, to prerent a seeming inconsistency, the 
. Word " guilty'* need not be used in the finding : in which it 

is sufficient to declare that the Court find the allegations 
. charged proved, but on account of such and such circum* 

stances attach no blame to the prisoner's conduct. 
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MCftreftdty the (gyideDee^reeopdeii^ iif^ovd^ to^asc^- 
'tain whether any dtoutiistanded' have appeared in 
-evidence, sueh as the ^fifeftee^beittgr'tillAiiliefiiti^^l 
or occasioned by an* error 'ofj'adgmi^nt, #Mch'eoght 
to absolve the prisoner from all or the principal 
part of 4be culps^ility of which he is aceused. By 
'acting -in this manner the' memb^r» will have an 
'Opportunity of giving futi • weight td every exte- 
nuating drcamstance which fnay have appeared in 
>fevonrdf't^* prisoner, and, by llitis spectfioally 
declaring in their verdict the* preoise degree of 
gtrilt of which they find him culpable^ they will 
never be obliged'toawarda puntshnic«it«ltogedier 
inadequate to their own finding. But if th^ fiicts 
charged be fully proved, and the guilt which neces* 
:sarily attaches to them admits not of being lessened 
or excused, whatever extenuating circumstances in 
fiivor of a prisoner may arise in the course of |;he 
.trial, they ought not to have the slightest influence 
either on the finding or on the sentence of the 
Court; they must be reserved for the consider- 
. ation of the approving officer ; and the Court can 
avail themselves of such circumstances in no other 
way than as proper and suiBcient grounds for re- 
commending the prisoner to mercy. 

I am not aware that l^ere are any causes Inde- 
pendent of his innocence which shall occasion the 
acquittal of a pi*i$oner at a Court Martial* For 
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jiMaldJbe fmnvcr in i)u>dt£9iio^ that kii tme name 
is lusaihfeqimiiisevted^iiii the charge^ ttiUlus huTing 
tteken noj advantage . «f thisb defiect oa his arraign* 
'JBent^t shall pmdude .him .firom alleging, tha mis- 
isomer AS a faanlsa bis t^onviotioD* . I hava ako had 
toceasioii . ta . mention .in a ufinaner place *» that, 
thoiigh.it be/pcayed .that:tha.&ct8 charged hap- 
pened, on .axlifieiAat date oc at a different ji^ce 
t than. the one. specified ia.the charge, sodbi amis- 
take ia^immateriali and should the facta be «ither- 
wase.. brought I home* to.the. prboner he. must be 
*iband guilty* I&hmrev^, the date« sb^CHuld in any 
case £bna a constituent part of the fibcl^.a% for in- 
. stance^^ a ^pxiaoner i is < charged wkh having writt^ln a 
tdisnespectfiil letter to ids .oommandingiofficeron 
-the^6th,. and the letter produced in support.of the 
chaise is found to be dated on the. 27tb of the 
-month, a mistake in the date being tlken a yariuice 
rin fact,, and not in t||ie.time only^ must pro^e fatal 
to the dbaxge, and the. prisoner must in .conse- 
:i^nce be. acquitted: or^ should it appear in the 
eonrse. of a trial that theoflbnce diarged took 
I^ace subsequent to the date of the .charge, (if jsuch 
a mistake could occur) the. prisoner must in like 
manner be acquitted. But in either .of, these cases 
the prisoner may be tried again on another charge, 
wherein the offence is set forth on the true date on 
which it actually occurred. 

♦ Page 37. 
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There are, however) two pleas which will some- 
; Umes^ be urged by a pmoner, intoxicatkm.and 

- insanity^' that requfre to *be advertea to. • ' VfrSk 

- r^rd to the first, the law is clear and pre^sef 
'for Blackstotie obiserreii^, ^ That as to artidcidT 

voluntary-contracted madness* by dnntkehnear^olr 

- intoxication, which depriving men of their reiiibh 

* put them in a temporary frenzy, onr^law look^ 

* upon this as an aggravation of the oflbie^ rsdier 

- than as ah excuse for any criminal misbetia^ur.^^ 
But if an officer or soldier, who is neither'on diiiy 

' nor warned for duty, should become. intoxicated, 
and in that situation be betrayed into the com- 
mission of an office, it seems harsh to deoide that 
this momentary forgetfulness of himsislf shouM^be 
' considered as ah aggravation and not ah extenu- 
' ation of the offence. In such cases, however, it 

- would certainly be most conducive to the main- 
' tenance of discipline and propriety of conduct, 
' that the Court should award a punishment adequate 

to the exact degree of guilt of which the prisoner 
' may be found culpable, and merely to avail itself 

of the intoxication as a sufficient ground for re- 
' commending his case to the favourable consider- 

* ation- of the commander in chief. 

' ; The law, also, with respect to lunacy is equally 
precise; for in criminal cases lunatics are not 

* 4 Blackstone^ p. 35. 
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dnrgeable for their own acts if . committed when 
Qndar that ioc^^ty ; and ** if a man jn sound 
memovy tommJLts an offence) and before arraign- 
meot far it ^e beewies mad^ he ought liot to be 
arraifpiied for it; and, if after he has pleaded^ he 
ougfatjaotto.be tried for it; and if aiier he be 
tried and found gMiltjrt he losses, his senses before 
judgineal^ ^ndgment shall not be pronounced.'' * 
But it ja at the samp time held^ that *^ if there be 
a total permanent want of reason it will acquit the 
prisoner; if ithere be a total temporary want of it, 
when the offence was committed, it will acquit the 
prisoner ; but if there be oply a partial degree of 
insanity mixed with a partial degree of reason ; 
not a full and complete use of reason, but a com- 
petent use of it sufficient to have restrained those 
passions which produced the crime; if there be 
thought and design, a faculty to distinguish the 
nature of actions, to discern the difference between 
moral good and evil, then, upon the fact of the 
o£fence proyed« the judgment of the law must take 
pl^e«f It is, also, to be remarked that in all 
cases when a prisoner is acquitted on account of 
insanity, a Court Martial must find specially that 
he was insane when he committed the offence 
charged, and must dedare in their finding that he 
is acquitted on that account. 

* 4 Biackstone, p. 84. f 19 State Trials, pp. 497, 498, 
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If the CJocMTt, after baviug duly considAred enrery 
circttQistance of the case,* are; of opinioa^ t]aiat4he 
. pri^oaer is not guilty <^ the charge^ prefisrred 
. againsthiniy he is then for Qver qiiit and discharge 
of the aecusation; But the manner in which this 
. acquittal is expressed at Courts Martial varies 
very considerably,^ and may be divided into eight 
distinct formulas, each of them conveying a less or 
mo^e favourable judgment on the innocence and 
conduct of the prisoner* For ihe Court may fii^d 
that the charge is not proved, and. therefore acquit 
the prisoner; an acquittal which must always leave 
his inilocence very questionable, as it shews that 
the Court themselves were not co)ivinced that hQ 
was really innocent : or ^ the Court may siipply 
acquit him^ which is :stUl not ^Itogetfa^ satisfactoiy, 
.on account of Courts Maitial having been too 
.Jnuch in the habit of usuig a stronger fiwmula. 
But the other six formulas are all gS them e?c- 
^ressive of the Court ibeiDg satisfied that the 
prisonec is not only innocent of the specific cbtfirges 
preferred against him, but likewise of all .impro* 
priety of conduct in any circumstance connected 
with them ; as they may acquit him either fally^ or 
.most fully ; or honourably, or most> honourably ; 
or fuilyi and hotiourably, or most fiilly and .most 
honourably. It ought^ however, to be observed 
that the word honourably should never be used 
except in acquitting a prisoner of charges in which 
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bis honour vrt& implicated. For thore tfre many 
ofiences*tbat' air officer may tinfortai^ately €Oininit» 
which, although to the prejudice of toilltftt*y dis- 
dpline, eStct not in the i^ightest degree either his 
honour or his character ts a gentleman. It is 

. therefore perfectly unnecessary and even improper, 
br. a Court to acquit a prisoner either expresdy 

. or by implication of a higher degree of guilt than 
that of which he was accused. 

It is also competent for the Court on' acquitting 

- the prisoner ta declare their opinion on the conduct 
of^e prosecutor iu>d*on the nature of the charge, 

' -a- measure which a Court Martial 'ought always to 
"adopt when the conduct of the prosecutor is de- 
servkig of censure^ as* it is not only a satisfaction 
-dne^o the prisoner j but as it may often prevent 
the necessity of ^another trial; Courts Martial, 
•therefore, may declare the charge to be frivolous, 
-vexatious^ unwarranted, unfounded^ or malicious ; 
and that the prosecutor in preferring it was ac- 
tuated by private pique and resentment, and not 
by any motives for the good of the public service. 
They may also ^ve their opinion on any incidental 
circumstances, though they do not form part of 
the charge which have arisen in the course of the 
trial, implicating the conduct of the prosecutor or 

- prisoner, or even of a third person. But this 
right ought to be exercised in the soundest dis- 
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cratioOt'Aiict Couf%8^Marti<il ought never to avail 
thinasBlif^ df-it*tli order tb make imprdpei^ or 
imAwinr««s^arli^; - « . , 

Cbtirts Martial may also observe iippn ^md 
censure any inconsistencies or preysjiea^ns^ of 
wliich a witness may be guilty.- • In ju^tiqe^ how- 
ever, this power ought to be exercised with i^egard 
to military persons only, who, if the Coort have 
expressed an erroneous opinion^ can obtain im- 
mediate redress by applying to the C9m§iapder in 
Chief. But persons in a civil c^g^ity may^ 
without being aware of such a censure having been 
passed^ find their character materially injured ; 
and eveiif if they were aware of if^ they could 
obtain no redress except by an inconvenient pro- 
cess at law. For there can be no doubt but that, 
as the Court would in such a case assume powers 
which ace tiot legally vested in it, every individual 
member would be liable to an action for defama- 
tion on the part of the persons so censured. 



SECTION 11. 

Sentence, 

But should the Court find that the prisoner is 
guilty, the Judge-Advocate then proceeds to take 
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th^r opinions on the punishment to be awarded, 

by putting to each member, coromendngvirkbtiie 

youhg^t, this question — ^ TJ^ Gmtrt'.'kmgAag 

found the prisoner guilty of such an offepce^ in 

your o|miion, what punishment ought to be 

awarded?' -^ and every member must give ^is 

volx^^wfaether.h'e has acquitted or condemned the 

piiscniei% ^' Such Is the established practice of 

Ckmrts Maitial held in the army of India, and I 

believe,^ of all Courts Martial held in His Majesty^s 

anny, acept of such as are assembled at tjjie 

Horse <7uards. 

On this point, however, the most singular opinions 
are held by writers on military law« Adye, Sul* 
Jivan, and M 'Arthur lay it down as a rule that 
those members who acquit the prisoner, should he 
be found guilty by the majority, are not ^ vote 
on the punishment which must in consequence be 
awarded. Tytler opposes this opinion, but ad- 
vances a still more extraordinary one, tliat the 
members who acquit are to vote, in order that 
they may contribute to render the punishment as 
mild as possible; and Sir Charles Morgan states, 
that *' it is the practice at the Horse Guards not 
to require a vote from the members who acquit a 
prisoner when the question of punishment is pro- 
posed. For it seems incongruous that one, who 
thinks the prisoner not guilty, should give a voice 
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for the ififltcdng any punishment; but the uumbar 
of membfiv who have acquitted Mm are alvrajs; 
counted iQ.&vxMir of the prisoner^ and thrown into 
the.s<:9le with <tbo6e wh(^ Tole ^or.ibe mildeifti 
punisbmeiM;''^ * But cm what reasons oF^indpks 
these ippiaions are fiH}iided» it is smpossiUe io 
imBfpm* . For it is ttniTersaUy. admitted riiaft tb& 
deoisuHifOfthe majority shell hind, the minority^' 
and in every judgment; given during :the proetecU- 
ingSi however- it. may a£Sact the parties^ midevjeu 
in finding the guilt . or innocenee. of. the prisoner 
it is the decision of the majority sUme wbidi^ 
prevails. On what grounds, therefore, • can it be 
with any jus.tice maintained that the opinion of the 
majority who find the prisoner guilty shall, in the 
case of punishment alone, lose its usual pOwer and- 
effect, and no longer bmd the minority; or that 
tlie verdict, after it is once found, shall not, as in 
all other instances, be considered the act and 
opinion of the whole Court ? But the only reasons 
which are given by these writers are, that it would 
be incongruous, that ip cannot be supposed that 
the members who acquit a prisoner should assign 
him any punishment. It is thus that when about 
to discharge the most important part of their duty, 
officers, solemnly sworn to duly administer justice, 
are to disregard their oath, and, from the dictates 

« 

* Advertisement to James's edition ofTytler, p. xii. 
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of thekr privi^ feelingly to abstain from die most 
essentiai actof justice^' the propor ttcming of puniah- 
mentito tbe ^lilt proired. The mere statuig of 
suek a propositioD. is si^BSdent to expose its fiJilecy. 
It naajy theBefore» be justly held that. tbe minarify 
are as much bound by the verdict of tbe rnqforitj^^ 
when t^ey find Ae {xriscmer gmltgr» as when tbq!. 
find him not guilty.; and that in the focmer. as 
well as in theJattor case the viHrdid;^ when once 
found, must beccmsidered as the act. and opini«a 
of that wholeiCkrartf .and that in evary further po^* 
ceeding which .may take placet, ihe minority muit. 
act in conformity to that opinion. Hence k is 
that the Judge Advocate puts the question re^ 
speeting the punishment to be awarded»,nQt to the 
msjority alone but.to all the members^ since j&om 
the moment that the finding is recorded the right 
of individual judgmoit ceases» and the minorittjf 
and nu^crity no longer exist, as they are absorbed 
in that opinion which is alone the legal voice of 
the Court. 

* 

It seems, also» to be welt, deserving of the con- 
sideration of any officer who might be inclined to 
r^ulatebis conduct by such respectable, authorities,- 
how &r the sentence of a minority only, consisting 
of less thim the president and twelve members^ is 
strictly ; legal. For it is held in law that if any 
judgment whatever be given by persons who had 
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no good coiitttfissioii to proceed against the person 
condemned, it is void. * But the legislature has 
positively enacted that a Coqrt Martial shall 
cmisist of not less tlian thirteen members, and all 
powers and authorities are solely vested in a Cmtt 
so constituted. If then nine members take upon 
themsdves to award a puntshment in which the 
other four members neither concur nor.vote^ that 
majority assume a power which is not legally 
vested in them, and their act is consequently null 
and void ; nor will it be disfrnted, that had these 
four members not attended the Court, any act of 
the other nine members duriihg tbcdf abseooe, 
wotild have .been altogether illegal.. Can then 
tbeir mere presence, if they do not exercise their 
judicative power but transfer it to others, give 
eiFect and legality to any decision of a less number 
of members than that of which the Court ought by 
law to be constituted ? 

But the singular consequences which must flow 
from these opinions are the best demonstration of 
their resting on very insufficient grounds. For 
according to die doctrine of Ady^ Sullivan, and 
M^Arthur, suppose a Court Martial to consist of 
fifteen members, sevei) acquit and eight cbndenui; 
of these last, five fix the punishment ; so diat an 
officer may be cashiered, or a soldier transported 

* 4 Blfu^stone, 391* 
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as a felon for life by five votes out of fifteen^ 
although he has been found not guilty by seven 
members. The manifest absurdity of sudi a con^ 
sequence naturally led to the opinion maintained 
by Tytler, which is^ as Sir. Charles Morgan re- 
marks, tantamount in its effect to the practice 
which is observed at the Horse Guards. But if 
the first opinion was erroneous on account of its 
operating with top much severity against the 
prisoner, the last one errs still more against public 
justice by extending too great lenity todelinquentij. 
For suppose a Court consisting of fifteen members, 
seven acquit and eight condemn. Of the last 
seven vote cashiering and one a few months' re- 
duction of rank, the seven who acquitted are to 
be added to this solitary vote dnd the prisoner 
escapes with a trifling punishment. Or suppose 
five acquit and ten condemn, of these last seven 
vote cashiering and three a few months' reduction 
of rank, but the five who acquitted are to be 
added to these three and the prisoner equally 
escapes. So that in this last case the nuyority of 
the fki{j0rity who find the prisoner guilty is not 
allowed to have any effect, as it is rendered 
nugatory by counting in favour of the prisoner 
votes which never were given. But according to 
the first opinion no anomaly takes place, fi>r the 
majority of the mcgarity is allowed as usual t6 have 
effect, although it renders the prisoner liaUe to h% 

I 
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f)unisfaed by fivfe ' tciemb^rs out of- fifteettf/'-If 
either of these opinions, liherefcfe, \^fere to hi pSfei. 
ferred, this one i^ fcertairily ihost 6ohsfet6tlt''wilfi 
the estabfishted pritctit^ of Cdnrtfe MaftW,*Aifia4t 
errs merely in giving a power to a fttr meAbfeis 
yfihiAi they ^o hot legally possess; Brit flie HdiiSt 
opinion not only eit^ eqiially in this fespecti bfit 
introduces th^ unheard-of anoitiaTies *cfF cdiilatifag^ 
votes \ehich werehever giverii ahid of ^dfefhiv^hg *a 
majority of the effect to which it is always ^ttfitfeii 

But the inost per-pidous cons^ue^e ,iyj|hi\c^ 
must xesi^t firom acting, on these Qpii)ion^i^ is ^h^ 
the pi^mishment awarded Qevercan be, {poj^jQ- 
tioned to the degree of guilt of Yi^hichjthe j)ris9i\eV 
i^ f<^nd culpable. Tytler openly ayqwfjjthat.i^if 
thinks that it is perfectly wnnece^$^ry to. taj:^^^int^ 
consideration, the degree of .guilt, which ha^ .^j^P 
£>und by the m^ority of the Court, and .that (jbe 
members who acquit the prisoner ought to vote for 
the mildei^t punishment The. practice a^tj t^ 
Horse guards is mor^ considerate to these^jn^pi- 
berS) for it saves them froni the disagre^lq^Pfi^ 
dicame^t pf awarding what, they themselves ctLim^t 
l^ut be XK>nvinc^d ^is.an inade^quate punji^hf^enfy 
by «w)t reqy^ring a vote from tl^em. , , , jpipt j jtjhe 
€fifect.is the sa^^t,^ their votes , are coun^.ji? 
fevi9f (ftf th^ ..firmer, ^Jtw^ul^ h^npe 5^19,]^ 

i^\ tbea^ ia90QSistencie^,iri:;egu]aridei^.a^d,,i^^^ 

5» 
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t^Q^fit a)t)d ^dyantfige c£ th^ prisoner ; . i^)4 t^^ 
tbe eiids of., public justice axe eatir^ly di6?^g«^4^ 
pigeicti^/iahle^ as it ipay perliaps b^, fb^t ,'$ px|r 
^piar. sbo^ld be fouod g^il^y by,tbe prepouderr 
atif^ vplte.pp one member only, ^tUl ini^lcaa^p^ 
f^l^^Qt.f^ital ones, such is the mpde pcescribed^ 
^fidjf M noi di3puted that the verdict sp fo^nd if 
|U>^. f4l» intents and purposes to be considered a^ 
ti^o[^ipn of the wliole Courts It is, alsp^^ th^ 
only opinion which is published to the anny, and 
It imist, thereibre, be obvioust that the abntem^es 
bf iJdifrts Martial cati never become a mle and 
^M^ibr the conduct 6f an officer and soldier, if 
such sentences be not founded bti sotoe one ge« 
nerai^nd invariable principle. Fo)^ what must 
b^*,'ttte conclusion drawn by kn officer or soldier 
^en he observes that one officer convicted of an 
ofibnce is sentenced to be reprimanded, and thM 
another officer found guilty of the same identical 
HKenCe is sentenced to be cashiered ; or that one 
soldier convicted of to offence is ^entehced to cor^ 
pbrtil'^tkiiishmenty and another found guilty of th^ 
*^anie identical bfiehce is isentenced tb stt^r d^atK: 
IPwitt be said that these are extreme case^^ but 
-will finy officer of experience venture! to affirm 
thatitistances' of sudi s^tences never did Mcfur? 
tliey ai^e, it fs to he ho^ed, Very «affe^- Btft iWffli. 
ci^t aiscordahtieslW'tbe fihdi^'iit^ B^)«^nks 

I 2 



still remain to fill up the Iqog intery^ ;\f^ic|i jis 
betV^n thes^ extremes. No]: will it be denied 
tlmt all these discoWanciesariifefrdlhthte'^iWef^^^ 
If ecefyed opinion 4hat the finding "^ of the l^arf)^'^ 
^f the Court, if it declare the prisohfer ^uiHyj'^i^ 
^toti, binding pii the Wz/^o/Z/v, and that, ^er^fci^ 
jlV5 members who acquit him are' rit libbrtjr tb 
award th.e. mildest punishment which' is iri'iJi^ 
power. *.. But the preceding remarks Ayilfpei^Htf^ 
demqpstfate the erroneousnes^ -of this bpiiiioB^ 
and that consequently it ougKt to' be Consider^ 
a3 a (general . rule and prin^^ple, whieTi wAMfd 
effectually prevent all variance between fihtiiri' " 
an^ sentences, that the verdict, if guilty, bf'Ct 
t^qjofitj/^ pf the Court shall bind all the tnembi^Ps, 
and (haty in consequence, each member shall "ghi 
his vote on the punishment to be awarded, not ac- 
iCqrding to his private opinion of the hinoceniftef^W 
ithe prboner, but according to that precise degr^ 

^ this opinion, which is in confdfmitfy to that t>iF-^tiW, 
Is the one' which is generally adopted by th« ofieeiteik fke 
Iridiair Army ; kiHft heiiee itoocurtthat io.takilig the.Tf>$||^9f 
wC^uA Mmiat on.th? pufushaieat to be.awardedy ifi ^'^^jSJff 
£(nwi(ih9t m th^ ca3(p of an officer some votes wiif be for a 
rqilriniaivd, while otliers ore for cashiering* and m the ^a^lo^f 
a soldi^ some votes will be for a corpond purdshttieM 6r 

iinprUonment, whttd otbert tire^i' tf^atfk i ^; ■ }(;iu] ^t^ : 

- ' t . ■ • » 

* ■ • ^ -t • ' • ' ,1 : V > • »• •■ ' •• 1* " ,; * * 
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(^^'guAV arir))ic9i ih4jmtfi^ o/^iktObuK^kMB^ 

'Aimhimciii^km. - - * oj ; ...1 ;:;, 

,[ •jfj9mgh,tf^l^ Mp b^.recollectecl tficit the rtjBinbcifS 
!?i'^ '^Wf feiMp?ti»l h^vje two perfectly^ iJistiriift^fiii* 
ties., to, perfprniA the pne that of. jurors, .and'^thfe 
QUuir^pAt 91 ju^jges, which ought, ih tio case; t6 
p^ pff^^^e^ t9getl)er« . This simple rette^tlbrf^ is 
^,^sf}:f au$cient to shew how incorrect the fdte- 
g^f)g^()pi^|ppa must be, as they evidenitly coniiSdeIr 

JfloffciSff^iW^^.P^'nt 9^ view' two acts wnich'^fe 
gBi^l^t^;?, ,ijajt«rQ perfectly distinct. IfmenSlbiri, 
i^^e^Kf^,. would merely separate in thelt' ' ideisls 
jj^.fl^o obaractets which they have to'sustaii^, 
llyy^youli find np difficulty in the correct and 
^^^If^atioiis discharge of bot^ duties.' Fbf, 
4*^^;^^^%'^ the first instance given jtheir Vdtes 
ji^j^lppirc^^iaQ^. the verdict of guilty i^ re^tirded, 
j^^^^ ;W ioogier to act in that character,^ dr to » 
J^,,iqi^uenced by any circumstances conh^tM' 
with it ; but immediately to assume tlie charfeic^^ 
Q$))t|dge%,,|in4 tp f^ard punishment proportioned 
ic idie^tidiqgrQe. of guUb.sp^dfied i^ i^at verdict,, 
^uiotiy'lfi |h« same-^maimeeaiaif^tjb^ \;^d(4r!i!(l^^ 
i^si^' ti>utiA Vy any other * twelvet perseiis^ i iUmeif^ 



the impression WtWm^^tim^^Vf^^j^ey.^ni^^^^^ 
of his innocence, and to proportion punishment* to 
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a degp*^ of guilt of which they itfo nbf tliink'^ifti 
culpable. But fts they have sworn to duly ttd- 
liiinister justice, ,and as the jury have found %he 
^i$0]jier .guilty, t;hey are bound, whatever their 
priyatje feelings or opinions liiiay be, to award sucn 
,ia jpunisnment as in every respect proportioiied to 
the bJferice^and calculated for the diie maintenance 
of njilitary discipline. ' 

-r oFhefr^tiQdii^oWrvations, it will be^emarked> 

''wegsfiy ^mwsiy to- thpse cases in wbicb^p^ni£}un<ent 

;ir <}eftjt«>'thet discretion of th^ Court; for in ,all 

'fime$}'9ihisw&n a s^eific punishiKieQt has been pre- 

^scaibed by the Mtiti^y Act or Articles of W$r^ 

.tlidl pw^hineiit alone can be awarded* It re- 

qoi^esij tberefore) to be observed that with TegOfd 

^.nMi^ts^ there are only two o£^qce$ in wh\ch 

\ii&/diiK^6tionary power is left le Ae Conn. Fen* 

, any ^oldier^ who shall do violence to any pei^on 

.wjlN>>l^ngB provisions, or other tiecessaries to the 

-d^mpi garrison, or quarters of His Majesty^s 

forced^ employed in fbreiga parts *9 or who forces 

>fift£^ard % shall suffer deaths In all other cases, 

of whatever magnitude the crime n^ay be, the 

p«ni)dimenti$.left to the discretion of the Court. 

But wMi regard to officers, the offences for which 

a specific penalty is prescribed are more numercms : 

for every officer who shall be convicted of having 

^ •' 

* Articles of War, sect. 14., Articles li, 12.' ' 
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^s^ tr^i^rous Qr disrespectful words against the 
kjpg or ^qyiil family *, of hi^ving sigped &Ise or 
blai^ Q^i^ificatas f , of having made or signed fklse 
mif^X . rolls f, of having made falsei returns |, of 
having received or entertained deserters J, of hav» 
ing. challenged or sent a challenge^ or having 
whi],e on guard knowingly and wilfully suffered 
any persons to go forth to fight a duel, or up^ 
braided any one for refusing a challenge If j of 
having ^ connived at any person seUing provi- 
sions at ebdiorbitant rates [I, of not having done 
his trtmost to deliver over any military de^nquetit 
to the civil power, or of having protected any 
person against his credit6r**, of having been 
^drunk on duty ff, or of having broken his arrest ^j^, 
or of having, if an officer commanding a garrison, 
fort, or barrack, connived at the sale cf artides at 
exorbitant rates $$, shall be cashiered. And every 
officer convicted of having behaved in a scandalous, 
infamous manner, such as is unbecoming thexha-* 
racter of an officer and a gentleman, shall b^ d!»- 
charged the service, ff And every governor br 
officer commanding a garrison, fort, or banfack, 



* Article 1., sect. 9. t Article «, 3., lect. 4. 

t Aitidel., 8ect.5. $ Article 2;^ secti 6» . 

5 AxtiQle. I, fi, ^ 5., sect 7- j| Article 5„ »ect. s. 

** ^t. 11, tt Article 9.^^ sect. 14, 

:Q Article 29«, sect. 16. §^ Article 5.^ sect. 8. 
TT Article 30^ sect. 16. 
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who shall be convicted of haVinir let oul stalls to 
sutlers or laid a duty on, or been interested in tbe 
goods sold by them% or of having embezzled 
any' public stores or monqy, shall bk dismi^^j^ 
ihe service, t . . ,,1 

It is to be observed that Courts Martial in those 
C9^ wherein 4 discretionary poller is giv^n Co tbexnt 
QMiaol.kgaliy awftrd any other puaishmeiits thw 
mik 9R «re known' to the common law of Engiam!^ 
or such as are according to the custom t>f war In 
the like cases. They ought, therefore, to be weP 
.assujred of jt3 Illegality before they . ever pasfr ^if 
unmnial sentj^aee« For there are only four kindk 
of punishment which are usually awarded agaiii^ 

• ''1* 

. ?.Ajrticle4-» s^*€» 

t Article l.» sect.^l^ 
. There i« one clause in tb^ M^tiDy Act, of the meanuq^ of 
' )vhich I must coi^ess myself entirely ignorant. It n the 1 ^» 
w\m\k dednres ** tli^t no persons, htas^aeqttiUed oci»nmi€d 
pf aay capital criipes» violenceiw or ofienoes b^ the^nl ma^ 
^strata* AaU be Uable ta be punished fortbeeun^ ottamiM 
than by qashsaringv That an officer, after having been acqnitted 
by the yejrdieV^^.bis 'Qpuntry, should in tgay case belia^ to 
be cashiered) seems altogether inconsbtent with any principle 
^ law -or jnatice. It is also possible, that an officer- iwigbt be 
convicted of a civil offence, for instance, horsewhipphig 'S 
l^anfor imper^nenee^ ;^hlch in no manaer whateve^vil^ts 
h^i character as an officer and a^ gei»tlefl9an» .and f et;bei'H 
acc9rdii)g to this clause, liable tp be cashiered tesudi an 
Act.*' 
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an officer, dshieripg % dismission ; J^tH in one 
singte tn'stance discharging) ; reduction of rank in 

^ '*'X qufstiob has been agitated respecting the. precise d!V 
tS^otr Which exists between cashiering land dismisstop. 
But this qnestioB ia not of moch importance, as in every 
casejvffaer^ the 009 or the other i» prescribed. by^ the Articles of 
War^ mat one alone shall be in'sertej ui th^ sentence's of 
CwKPtB MaktiBii ' It seeing bow ever, tnatr fbraiieriy 'Cwhititing 
MttjcebiUtanid aa pn tntoioci^ttnd (Bigt&o^l,.^pttnliMMll, 
w|>ic^,ui0aiMcii9ted. the 4«Spqpi««l. ^Fom, etey »MD|g tsaoi 
^plojred in the army. But thia o|)im9n h^ bgea Iw^ ^- 
i|Ioae<^ and that cashiering at present does not necessarily 
ifiiapacndte is clearly proved by the legislature having thought 
fir^%qiiytib to add expressly in sevseral diktises of the Mnthiy 
Act die^pciudty of di8qciaUficatio& to tbat >bf casfciMig. 
^Chatit^ alsp, can now iniict no peculiar ipfamy or diigraca, 
must be evident, from its being the penalty prescribed for 
that act which is generally considered die most characteristic 
of an officer and a gentleman — the ehaUengihg another in 
vindication of one's honor and character. ^ 

9m I^ ii stiil competent for a Court Martial to adjudge an 
officer t)9 be 'cashiered wUh infamy ^ that is, t6 b^ led in front 
of tlie troops In the camp, cantonitienti or garrison, paraded 
lirtkeoceasion, and thereto hare his ^ulettes torn 6i^ lii^ 
sbodiers by liie P^ovOet Mi(rtia]« aad these aadli^ sasiini^ 
iiifiece» sAkI thrown in hk ftkce, and ^is swei^lnrbke» oir^ 
Us^iead. ^ have also heard k said; but I kitow^not onwllat 
a'ullioriQr, that besides this, the delinquent may be sentence 
w rifecatva a kidc on the posteriors from ihe ybiingest 
dramaier*-''--' ■• • -• .'■••» 

' lAHiol^eiv&iiewise^ If foand guilty of any iafkinous or V^ 
gva<Mful^act» ttiay be -sentenced lo %e drumttted oitt'df th^ 
€aiii|i^ Gant<kinieiit, or garrison, whichr'is ^^rfonnid by hitp 
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iiis Mil^ttf0 Army, ^or saapamow&om rwskmnd 
pay m ihe Honorable Company's Forces ; »nfl.T&- 
pfun^^«. ^ The lasti howeyer» admits of several 
diqgyefii, ^ it may be either public oi: private;^ to be 
g^yen in. sd(^ maimer as tbe commander in chief 
or ojBicer approving the sentence, may think ppper, 
or the Court may point out the particular manner 
in whif^b it is to be.given. A pubUc reprimand is 
In common merely published, in the general orders 
of .th<r army^ bt^t iim officer may also be directed 
lo receive the reprimand on the public parade in 
£:Qnt pf his regiment, or in open court. A private 
Tepri^iand is generally given by the officer com- 
manding the prisoner's regiment at his quarters9^ 
either without witnesses or in presence of the offi- 
cers of the rc^giment, or it may be given in closed 
Qourt by.thepresidentp As it is likewise incumlbent 
on a , Cpurt Martial to award something in the 
form of punishment for every deviation from his 
d^ty of which an officer may be found culpable, 
however trifling it may be, even if it shall have 
piP9^de(^ from an error of judgement, it has be- 
come customary in $uch cases for Courts Martial 
tp sentence Ihe prisoner to be admonished in such 
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being paraded through the princqMd street or streets ^wilk a 
halter round his neek held by the youngest: dranraaeri aodtibe 
pest oC the drummers following b^ind beating the rogue's 
march. 
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maiiMr » die ccimauider.iir^iirf'/mijr-'tliMc 
Droper. ..',.,. 

But it Is enacted by the 128tli clause of ifie Mu- 
tiny Act, **that every paymaster, or other cofti- 
missioned officer of His Majesty^!? Forces, or any 
storekeeper' or commissary, or deputy or assistant 
commissary, or other person employee! in the 
commissariat department, or in any fnanner in the 
care or distribution of any money, provisions, fo- 
rage, or stores belonging to His Majesty's Forces, 
or for their use, who shall embezzle or fraudulently 
misapply, or cause to be embezzled or fratidulentfy 
misapplied, or shall knowingly and wilftilly permit 
or sufier any money, provisions, forage, arms, 
clothing, ammunition or other militaty stores to 
be embezzled or fraudulebtly misapplied, or to be 
spoiled or damaged, may be tried for die same 
before a General Court Martial ; and it shall be 
lawful for such Court Martial to adjudge any pay- 
master or other commissioned officer, or store- 
keeper, or commissary, or deputy or assistant 
commissary, or other person, to be transported as 
a felon for lifo, or for any' certain term of years, or 
to suffer such punishment of pillory, fine, imprison- 
ment, dismissal from His Majesty's service, and 
ioeapacity of serving His Majesty in any office 
civa] or military, as any such court shall think fit, 
according to the nature and degree of the offence ; 
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%^ W;>jP«b^ pwis^ciH, iOAbe good the l?^^ 
dimig^^aptWiMld wbiQ^3biil^ hs|.ve.b«€^ as€;ei!to](iK4 

"The ptmishtherrts to fee- awarded a^lnst nori- 
cohiralssrotied officers ^nd srolfllers ^re thtis dfe- 
ifcrtbed in the 24th tlause of the Mutiny Act, ^ that 
it sfidll be lawfirl for aliy such Oeneral Court 
Bfartirfi 'by their sentence or judgnfifent, to inflict 
imprisonment,* solitary or otherwise, or corporal 
pi^Di^bl^^^t Dofe blending to ; life o*" J iinb,aa^iich 
^ptj^^.^h^U. think 6t oB^ny nonrComHiissioned ofr 
Qflirsi or soldiers for immoralities) m^sbeb^viQur, 
^ faeglect.of duty," Non-commissioned aflSce»B 
m^y. sAbq b0 adjudged to be reduced and to s($rve 
W ihe.raQka ais privates^; and deserters may beseor 
tMiCed to be transported as felons for life or for a 
pertiia term of years, or to serye in another cprpsj 
umii to suffer, other forfeitures, and to have a mark 
afEkx^d.ifX'their bodies. In no other case, however, 
^V9litriuiis{|€Hrtation: be awarded against an o£fender> 
because being a punishment unknown to the com- 
m&tt law of England, it can be awarded only under 
the authority of an express statute, and such au- 
thority^b^^.npt l^een conveyed by the Annual Mu- 
.tiQy:A^t.tQ^^^Cpurt$ Martial ^cept in the case ot 

. ^* Ar^Ifluae oo»re6pon«yaig to this is not coiitiuii«d ki^tke 
eostpaoy's Muldi^ Act. 
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mshti^kxt^ of ^« dktfaiet MtiHr^ Mdl de^tiVe^froBi 
tdt^-otli^r^cftmiet'be inflkted'fer die Mbaie^difencc^ 
unless the power of inflicdng boch for th^ ianie 
criine isgiiren by some^e^pr/^s^tittut^^- ^loggtpg» 
tbereCbpe, and impri^omeiit being /separate. anii 
distinct piinii^inent^ and the power .of inflicting 
tbem bath for ih^ same offence not being girei^ hf 
the Mutiny Ac^ can never be legally awarded by 
Coufts Martial for one and tbe same offence.. , 

^Detttb is a punishment -wbich may be a^iarded 
equaQy against an officer or a soldier, but in smh 
cases only as are expressly specified either- in ^the 
Mutiny Act or in the Articles of War. *Bat 
nimierous as the offences are wkidi are tbvs 
declared to be capital, there are only two, as it 
has been before observed, in which the Court ^amg 
not at the same time vested with a discretiofiary 
pdwer* Death, therefore, is very rarely inflioted 
oh a soldier, and never on an officer. Cftses^h^^ 
eVer, may possibly occur where tbe Conrt may be 

* For exile and transportation are pimiahinent^ ^.gre^ep^ 
unknown to the common law; and whenever the latter is 
now inflicted, it is either by the choice of the criminal himself 
to escape a capital punishment, or else hf the eX^press direc- 
tion of some modem act of parliament* 1 Blackstone; \Z*f; 
. For this reason no officer or soldier in the honorable com- 
pany's sendee can be seuteneed 16 betniiispocted4<»riiny 
any offence whatever, as the power of aws^rdiag thift [ia9iiiiif» 
ment is not given to Courts Martial by the act S7 G..9. 



182 SmOmee. C€b>d. 

eompriM to^paflB a^cipitid Bcnteoce, but in awJi 
cases it is- positively offdered bjr tbe'Arlieks;6f 
War that jso sentence of death idiftfl be gtv^n 
againsftamy ofieiiffar by taiqr General G0iii$.Mar^l 
consistnpg o£ Icbb thasir: thiriMti vsusmhsfs^ n^ 
unless nine cfficens' present ishall concoir tbforeinj 
nor shaJi sueh sentence be gben in any case where 
a Court Msrtkl shall consisl of more dScars than 
thirteen without the concurrence of two thirds ^at 
the least of the officers present. , 

Such are the punishments which a Court >MaitiaI 
may award, and as most of them admit of various 
gradations, a Court ought never to find the 
slightest difficulty in proportioning' the punishm^it 
to the exact degree of guilt of which tfa^r find a 
|)risoner culpable. They should also recollect 
that their sentence is not final, for should any 
i^tenuating circumstances have appeared in favoy 
of the prisoner, but which cottldnot influence the 
finding of the Court, it is sttU competent for them 
to recommend him to mercy. But it is partibu^ 
larly to be observed, that in all cases where a dis- 
cretionary power of punishment is vested in the 
Court, a recommendation to merc^ ought never 
to be inserted in the body of the sentence * ; but 

Horse Gmrdi, ISM April, ISU. 
* Remarks on the Court Martial held at Exeter, 97 January 
1S14, ft>r the trial of Lieut. E. Hancox, of the llth regiment 
of foot. 
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ii}¥aiii(bl^ d> br^arritteii Hader tbe smknaswui 
the sii^mtbre of die president * In ctses how«i?er 
itli^re plmishttient is not discietien«i^, a reooiiw 
ineiidation to/ meny niajr be inerted in the bodj 
<l#'theiientttnoe, but it mast. then be simple end 
unqoalified, and should the Court wish to support 
it by any TeMons^ these oa^t to^ be assigned- in a 
separate and dii^bict manneir and ndt in the 
sentende. 

There is still one circumstance of great import- 
ance connected with the finding and sentence of a 



'^ The Prince Regent has been pleased, in the name and on 
the behalf of Hit Majesty, to af^ore and confirm the finding 
andaentence of the Court, but His Royal Highness has ex- 
pressed his surprise that they should have been induced ih 
the present instance to allow their feelings so far to blinii 
their judgments as to insert the recommendations ^y Coiirts 
Martial in the body of their proceedings, when the sentence it 
discretionary with the Court ; it is not only irregular in itself, 
but most embarrassing to the sovereign, who is alone to judge 
whether the circiunstances of a case, when considered with 
the general good of the service, can admit the exercise of 
mercy in the confirmation of a sentence.*' <^ James's Case^ 
Book of Courts Martial, p. 619. 

* <* It often happens that the members of a Court Martial 
think it right to recommend a prisoner to the consideration 
and mercy of the King, or cominanding officer (as the case 
may be): when this happens it should always be written 
under the sentence." •— Sir Cfaiffles Morgan's Remarks, 
James's edition of Tytler, Advertisement, p. xxii. 
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Court Mutkl which reqaires remark. For Sir 

upon W]hat authdnty It is stat^, VtHi iAkdti'^ff 
Courtby tlie*fBtiess of Otteof tts miembers; <#**il4* 
other dinfdr^seeri dituttfettffure,^?^ 
eveh' riurtbfer, aiftl ' the ' Cdurt' slW!f W '^iipi^' 
<llVidek'1h'-bpiiiio]i tipoti ahy pUnt; theplr^lUel^!^' 
t6 eierfelSfe a double vote ; 1 have ev^f anderstoSa- 
the law t6 bie otherwise T atid I h^tVe to ia(W-^feh«tt* 
the-praitice of iKe Horse Guard* dbes not ^ecfftftfi^ 
tfen^nefe that position.** * Directly cqhtrary ' ib 
tKfs is the practice of Cbnrts Maltial hkfd iri'^thV' 
army of Iiidia, and It is beReved of stich aS *SW^ 
held' ill His Majesty's force* every Where riit^p^ 
at the Hotse Guards j for at them, in conforiBft/td^ 
die opinion of Tytler, the president has alWafyii 'ic 
iSikmg vote vrtieri the' Court is equally "dtVJde^:^ 
H' must at the same time be admitted that'fhfe 
pritctic^ of the Hors6 Guards mttyy priniti fdifi^* 
appear the most legal because it conforms to that 
€^ the tourts of King's Bench and Common 
PlieW. In oi^r, however, to render a precedent' 
<?6ifticluiilve, it i* obvious that the cases to whfch'it' 
is ^^|>U)6il must b^ exactly siinitan But can thi^;' 
in' any sense of the term, be predicated of ihe 
office t(tid duty of judges in the Court of King^ 

• •'* Adyfirtiieroa«k ta James's edidoa of Tytkr^f^fSr .y j- 
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^|^<4^ wd pC tbe office aqd duty of ^M^obers of 
Qo«rte Mutial ia their judicial capacity? In 
tl>ep9e case» after the jury have found tbeverdict 
^r^y^F> the. nature of the pupishment to be ii^ 
cpQ/^ueuce awarded is «Iear and definedt aud.the 
judge merely declares the penalty |^re3cribed by a 
law. with which from long, experience and daily 
(Hractipe he jis intinia^ely conversant ; and the;:e cun 
scarcely ever occur any instanoe, where on i^ccqunt 
of doc^bts. having arisfn on soine point of law^ And 
of the judges being equ^y divided in opinion 
thereoii) an oflfender escapes from all punishment. 
At Courts MartiiJ, on the contrary^ oificeris;) pos^* 
sessing ^ttle or no experience of law, and unas*. 
sisted by any year books, decisionsi or precedents^ 
of any kind, are called upon to award punish* 
ments, which although of the same nature are. ii^. 
their extent so undefined and uncertain that the 
quantity awarded absolutely divests them of their 
common character; and thus so far from, declaring 
the penalty prescribed by a fixed and invariable 
lawj ibey in most cases actually make the law itself 
for every particular occasion. I>ottbts th^^pe&r^ 
apd differences of opinion must continually arise, 
iuid if«the Court be equally divided ai|d th^pi^o- 
sident have not a casting vote, the inevitable con* 
sequence tiiust be diat many an' oflfendar '^will 
escape unpunished. 
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Sfaould a circumsta3»ce of .thi^ kin^ iP^i)% 
occur in the Courl^ (^ King's. Bench^ M ^^f^l;.^ 
obvi^ODs that it could be of no importwce yAu^X^ 
er^r* as in^p larg^ an empire the jcas^ of f^ spJUita^ 
' Uidividnal ^xnjtid eiliiQr be, unknp^fii or va§tte»4£^ 
tt>* But in. .the amiy the sentence of ey^ry Pwft 
Mgitial. h published and carefully xnadje known, to 
all ranks ; and> consequently, every hope pr expe^ 
t^tion of e^^aping merited punishm^t which as 
divulged and. held forth to their notice most teqd 
to produce effects higiily prejudicial 1;o. discipline 
S.u|!ipoft$ an (^Hcer found guilty by all the niQi{ib^ 
of a Court Maitial, consisting of fourteen fiieinbeK% 
pf highly disgraceful conduct} unbecoming, io 
pfHoer and a gentleman, and that, on awarding 
punishment, seven members. vote cashiering and 
seven reduction of rank; or $iij^Qse a soldier 
found guilty of repeated desertion, and on awar4r 
ipg punishment seven vote death and seven tra^$•^ 
portation as a &lon for life, it will follow that, if 
the president have not a casting vote^ the prisoner^ 
though found guilty by the whole Ckxurt, must be 
discharged without receiving any punishment 
whatever. But not only this consequence must be 
the result, but as the Court cannot avoid giving 
an opinion on tlie charge, a sentence to the fol- 
lowing effect must be published to the whole army 
* — that the Court are of opinion that the prisoner, 
lieutenant A. B., is guilty of the charge preferred 
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fl^in^t him, vis. for higMfydiagraceftil comhict^ 
tmbeeoiiiing an officer attd a* gendetnan^-^or that 
the prkdner, private C. D. is guil^ of < the dbarge 
jireferred Hgtrinst hhir, vie. for tepeotsd desertioR 
^-^liAst iii'tottseqttetice of the 'Court >bdlng«eqaally 
ffivid^ ill opinton-M llie fm&ishftietit to be 
MirardiEid, they are iM conseqaenoe presented fMOi 
pa^mg any sentence. The officer thus retnrtli^ to 
his regiment imd the functions of his commission) 
divested of the character of an officer and a gen- 
tkHtiifi ; and tlie soldier to his r^fiment exhibiting 
aft ^^inntde that however repeatedly a sddier may 
deset^ there is stiii a chance of bis escaping, 
il4iei^ brought to trial, every kind of punishment. 
BM h is perfectly impossible that consequences 
Mmilarly prgudicial can ever result from an equal 
division ia opinMm of the judges of the Court of 
Ring^s Bench, and it may therefore be justly con« 
eluded that, as the cases are entirely dissimilar, 
the precedent drawn from the practice of that 
Court is perfectly inapplicable to the practice 
which ought to prevail at Courts Martial. 

But, if the preceding observations be correct, 
it will follow that Sir Charles Morgan's rerhark on 
Tytlerfs opinion, although confirmed by the prac- 
^ce of the Horse Guards, rests on no sufficient 
grounds. For the legal precedent which he has 
adduced in support of it, whether drawn from 
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coarts of law or courts of equity, can never apply 
to a Court Martial, which is in every respect so 
differently constituted. Nor does the custom of 
war in the like cases/!iu{j|)6iftiil^ for if aji enquiry 
were made it would no doubt be found that the 
gmewl pmctsBBBtetb^^f? the kingts4Uid«H>m^j^^ 
army has alway^^iwenuhfltftfaer President should 
have a casting vote whenever a Court Martial 
l^ctre equally .d^vi^ed in Qplaiqn 4$ 

then^^^jthfsT law jnoc^e cjiw^jro^'of »Mf J)^f^|ti|g5: 
nan^ to^jthe^/qasting vpjte..of the pr^^id^t,^^^!^^^ 
^he^PH^I pr^HcBciolooDsequ^cds mufit^repl^ fi^ig, 
allovm|; a^omvictedc^eadertoescap^^Qpunif^^ 
in ca$e pf ; a Court Martial being equf^Jly. 4iyi^^d 
in bpipipp oi^ jtbe pupishiiv^nt to ^e jB^yv;ar^e^ npjt 
gyen^ tb^ pi^ctice of the. Horse Guart)^, ?ipr.ai^jr 
aiiithQrit^J^s than, th^t of the^jsoyer^gp^.ail^ 
to indiicc^a Court MartW to relinquish a pnact^cfst 
jvhjth i§ th^ best adapted, to promote the ends <)/ 
justice^" ' '\. ■ • . ■ . ,. ; . ■" 

tidy '^A>\\v iK''\y.i^'..\y: \:'. -.. 'r/ : . */':. .%** ;.. "*• 
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11? thb'pfecfeiSng remarks Tliave restricted myketf 
si^l^ to'k 'cbhstd^ratiob of th^ practibe of. tburta 
MiSftfel Ifi the tase of otSmces purefy mUitary. 
Bfli'' af*^''e3cprfessly provided by the 4th article' of 
A?f2«th section of the Articles of War, ^at, iti 
WA'gii parts where there is no form of civil judi« 
fAhtk iU foVce, Courts Mi^itial ftiay tty and punish 
j%%i)tilei^and offences of a civil nature. 'His late 
imjisky waft at the same time pleased to declare 
^itt&ii true meaning and intent of the latter part 
of Siis article, '* and the persons so Accused, if 
found guilty, shall suffer death, or such other 
punishment as by the sentence of any such Oe- 
neral Court Martial shall be awarded,*' is that 
Courts Martial exercising jurisdiction under this 
article are bound to award such punishments only 
as are known to the laws of England, and that 
they are bound also to apply to each particular 
offence the same punishment both in the kind and 
degree that is applied by the common or ^tatut^ 
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law of. En^and.* A &w jnemajrks^ tberefor^op 
the civil crimes which laaj thps con^. before .a 
Court Mar$jal) and wbidi, in geaeraliareb^Wf^i^^s 
capc^ sodomy, burglary, kroepy, perjury, ^nd, ii^ 
some few caseeb coining, foi^ry,. and £i?audt ]^^S 
be 4^n8idered .necessary • , < .. . . ,. 

Homicide, f — The highest degree of homicide 
is deliberate and wilfbl murder, which' is defiiietf 
to be, when a person of sound mind and diiscretion 
milawfuHy kills any person who is under the kifi^id 
peace with malice aforethought either express or 
implied ; or wounds or hurts any person so ^at 
he dies of the wound or hurt wkbin a year and a 
day* But the grand criterion which d^stingubhe^ 
murder from other killing is malice aforethought. 
The malice prepense is not ap properljr spke or 
malevoleace to tlie deceased in particular^ as apy 
evil design in general ; and it may be eijther ex* 
press or implied in law. . . 

Express malice is when one, with a sedate ^e« 
liberate mind and formed design, dotb kill &i^ 
other, which formed design is evidenced by 
external circumstances discovering that ihwa¥d 
intention ; as lying in wait, antecedieiit menaced, 

* His Royal Highness the commandcr-hi-chiers letter to 
the com«iander*in-cluef in India, dated December. 12. 1807. 

f Wkat folkxws respecting crimes is -extracted princtpa% 
from Blackstone's, Commentariea^ and. in geneniJ, in :the 
author's own words. 
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fennel gAidges^ and concerted schemes td do biiii 
dome bodily harm. This takes in the case of de« 
liberate dudting ifilere both parties meet arowedly 
i^th an intent tx> murder : thinking U' their duty 
as gentlemen, and daimidg it as their right, to 
nvanton with their own lives and those of their 
fellow: c;reatures9 without any warrant or authority 
firom apy power either divine or human, but h\ 
diraot contradiction to the laws both of God and 
maa ;. and, therefore^ the law has justly fixed the 
crime afwl pupiabm^ of murder on them and on 
tb^ seconds also* 

If even upon sudden and inadequate provocation, 
one beats another in a cruel und unusual manner, 
so fl^ 1^ dies, though he did iiot intend his death, 
y^ b^ is gttihy of murder by express mi^ice. 
Neither shall he be guilty of a less crime, ivho 
kilts another in consequence of sii^ a wilful act 
as shews him an enemy to all mankind in general ; 
as going deliberately and coolly discharging a gun 
among a multitude of people* So, if a man re*- 
s^vea to kill the next man he meets, and does kill 
hi2% it is murder, although he knew. him i)LQt, for 
this is universal malice. 

In many cases where no malice is expi*essed the 
law will imply it ; as wh^e a man wilfully poisons 
another, in sudi a deliberate aet the law presumes 
malice, though no particular enmity can be proved. 
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And if a man kills another suddenly, without any, 
or without considerable provocation, the law im* 
plies malice. 

We may take it for a general rule that all homi- 
cide is malicious, and of course amounts to mur- 
der, unless where justified by the command or 
permission of the law^ excused on the account of 
accident or self-preservation, or alleviated into 
manslaughter, by being either the involuntary 
consequence of some act, not strictly lawful, or (if 
voluntary) by some sudden and sufficiently videht 
provocation. And all these circumstances of jus- 
tification, excuse, or'i^eviation,it is incumbent upon 
the prisoner to make out to the satisfaction of the 
Court and the Jury ; the latter of whom are to 
decide whether the circumstances alleged are 
proved to have actually existed; the former, how 
far they extend to take away or mitigate the guilt. 
For all homicide is presumed to be malicious until 
the contrary appeareth upon evidence. 

The punishment of any person found guilty of 
wilful murder is that he shall be hanged, andthat 
his body shall be delivered to the surgeons to be 
dissected and anatomized ; unless the Judge directs 
bis body to be hung in chains, but in no wise to 
be buried without dissectipii. 

But, altliough a prisoner may be charged with 
Sind tried for wilful murder, and it be proved that 



he killed tbe decfiftsed; siiU tbe ^mAewA may f hew 
that the act did not proceed from maiice prq>ense«^ 
In which case the Court mu3t acquit tba prisooer. 
of wilful murder, but may find him guilty of any. 
one of the following lesser degrees of homicide, . 

1st. Manslaughter, which is defined to be, the 
unlawful killing 6f another without malice either 
expressed or implied. As if upon a sudden quar- 
rel two pesMna fight, and one of them kills the 
0ther, this is manslaughter ; and so it is^ if they 
upon such an oecaakm go out and fight in- « field, 
for this is one continued act of pussion. So also 
if a man be greatly provdcad, as by pidling his 
nose or other great indignity, and immediately kills 
the aggressor, though this is not excusable se de* 
Jimdendjo^ .smce there is no absolute necessity for 
doing it to preserve himself; yet neither is it mur* 
der, for there is no previous malice ; but it is man- 
slaughter. But in this, and in every other case of 
homicide upon provocation, if there be a suiBcent 
cooling time for passion to subside and reason to 
interpose, and the person so provoked afterwards 
kills tbe other, this is deliberate revenge, and not 
heat of blood, and accordingly amounts to murder. 

^^ But no breach of a man's word or promise,, 
no trespasis either to lands or good% .no affront by. 
bare words or gestures, however false or malicious 
it may be, and aggravated by the most provoking 
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citcitmstanoes, will excuse bim from being.giiilty 
of murder who is so far transported thei!eby. as 
immediately to^^ttack the person who offends bim^ 
iQ such a manner as manifestly endangers lus life» 
without giving 'him -time to put himself ozi bis 
guard, if he kills him in pursuance of sudv assault 
whetbef* the pe^spn slain did at all %ht in his de- 
f^ce or not.'' * 

The punishment for manslax^fator is^ imprison* 
ment for any term fidt ^xoeeding a year, widi^a 
moderate fine or bumtng in ^ hand. > fiat by a 
kite act, S 6e^4. e. SS» s. l»,4httt part ef the fiu>- 
mer punishment by bimiing- in tke haad^^is >taken 
away, and the offi»ider may be transported forlifey 
or for sudi less period as the CkHUt A^ t^dc 
fit t <»r be impriscmed only, at imprisoned and. kept 
to hard labour for any term net.^cceeding tlmfee 
years; or to peeunmry fine;.ovi to sadi pnnjd^ 
meiH as he would have bee»t lidble to if hs haSi 
continued liable to such tmmiBi^ in dirkasd^^ 

2d. Excusable homicide, whidi is of two sorts, 
cither per infortunium by misadventure, or se de» 
fendendo upon a principle of self-preservation. 
Homicide by misadventure, is where a man doing 
a lawful act, without any intention of hurt>. unfor- 
tunately kills another ; as where a man is at woric 

* I Hawkins, p. C. 192. 
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with a bmtchet, ixA Kiie head thereof flies off and 
kills a bystander, or where a person, qualified to 
keep a gun, Is shooting at a mark and'undesign* 
ediy kins a man ; for the act is Tawftil; and the 
eflfect is merely accidental. Homicide in sel&de- 
fence is when a man, in order to protect himself 
from an assault or the like, in the course of sudden 
brawl or quarrel^ kiUs him who assaults him« 
Tbis xagbt of natural dcfenoa does not imply a rq^^hc 
of attacking ; for inatead of attacking one apotb^r 
fi)r injuries past and impending^ mfo offd oi|l)r 
have recourse to the prc^r tribunals of justice 
They cannot^ therefore^ legally exercise thk rif^ 
of prevendve defence, but in sudden and violent 
eases when certain and immediate suffering would 
be the consequence of waiting for the assistance of 
the law. Wherefore^ to excuse homicide by the 
plea of self-defence, it must appear that the slayer 
had no other possible (or at least probable) means 
of escaping from his assailant. 

Wbape the homicide does not amount U> mufder 
or manalaiigbteri it ia Ae univ^psal practise for 
the judge to direct an aequittal* 

Sd. Justifiable homicide, '* which must be owing 
to some unavoidable necessity, to which a person 
who kills another must be reduced, without anv 
manner or fault in himself. And there must be 

K 2 



196 The ^th jbiiele of the f 4M Sedian [Ch. 10; 

no TQB&te coloored iioder. pretence ^ of n^essUy; 
for wherever a person who kills imodier acts, in 
truth tipon malice^ aad takes QOcasioa from the 
appearance of neees^ity to execute his own private 
revenge, he is guHty of murder,'^ * I^ ,for in- 
stance^ an offices' in the execution ofhi^ olGice^ 
kills a person that assaults and resists him, that is 
justifiable homicide. 

In instances of justifiable homicide it may be 
observed, that the slayer is in no kind of fault 
whatsoever, not even in the minutest degree; and 
is, therefore, to be totally acquitted and discharged 
with commendation rather than blame. 

. There is another crime in some degree con- 
.nected with murder, and of which soldiers may be 
sometimes guilty, for it is enacted by 43 Geo. 3. 
c. 58. f if any person shall wilfully and mali- 
ciously shoot at any of His Majesty's subjects,, or 
shall present or level ^ny kind of loaded fire-arms 
at any one, and attempt to discharge the same, by 
drawing the trigger or in any olh^ manner, with 
intent to tmirder, rob, maim, disfigure or disable 
him, or to do him some grievous bodily barm, h^ bis 
counsellors, aiders, and abettors shall be guilty of 

♦ iHawkini, P.C 168, 

^ Coimnonly called Lord ElleoborQugb'^ a^t^ 
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felony without benefit of ^rgy ; * provided, that 
if ifsball appear upon the trial diat such shootin^j^ 
and attempt to disdiarge fire-arms were committed 
niider circumstances that, if death had ensned^ the 
same would not have amocmted to the crime 
of murder, then the person indicted shall be 
acquitted. 

Rape, is the carnal knowledge of a woman 
forcibly and against her will, and if any person 
shall unlawfully and carnally know or abuse any 
woman child under the age of ten years, whether 
with her consent or' against, he shall be guilty of 
felony without benefit of cler^. 

• • 

In cases of rape, t)ie party ravished may give* 
evidence opon ootb, and is in law a competent 
witness ; bat the credibility of her testimony, and' 
how frf forth she is to be believed, must be lefl to 
the jury upon the circumstances of fact that con- 
cur in that testimony. For instance, if the wiN 
sress be of good fame; if she {»*esently discovered 
the offence, and made search for the ofiender ; if 
die party accused fled for it : these and the like 
are concurring drcumstances which ^ve greater 

probability to her evidence* But on the other 

. » • • • , 

• That is, of a capital offence : a felony without ben^ of! 
clergy being in other words, one worthy of instant deatlu 
See4Bla. Com. p.is. 
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9id^ tf fibe be^of evil fifue, ftnd;$ta|i|i^ un^i^ljpoirtol 
by otJ^cs ; if «he concealed the iiyurj for aay con** 
44erable. 4ime |ifb»r she had . op|iprtunity to com.- 
pUttn.i if t^e.'plaf)e wjbere the jbqt was aliped to 
be OHniiiittfdi iras Habere it was possible she 
miight bare been heard^ aad she made no outciy,: 
these and ike like circamstances carry a strongs 
but not €(Hiclf£8iv% presumption that her testimony 
is false or feigned. And if the rape be charged 
to be committed on an infant under twelve years 
of age^ she may be a competent witness. For it 
is now settled that no hearsay evidence can be 
giv^a of the declaration of a child who hatSi not 
capacity to be sworn, nor can such child be ex- 
amined ia <x>urt without oath : and that there is 
no determinate age at which the oath of a child 
oi^t to be admitted or rejected^ Yet, wheije 
the ^dence of children is admitted^ it .is msieh to 
bewisbt^ in . order to sender dwk 0ndfnoe cr9* 
dflUe, Ihat there shoiiUi be some ocoucunenttes^ 
ttmony of iinMi^ place, and circifflnstaiicefib in 
Of der to inahercmt ike &ct; and ^at the conr 
vkJmn shpnld'iiorbe grmmded mmf^ymi the noh 
supported accniattoa of ui infiuut under years t>f 
dMft^eiion. i . 

, Thq punisbmenjt of rape is death by being 
hanged 

^ » 

Sodomy^ which is defined to be a can^ 
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knowledge, committed against the wder of nature 
by inan with man, or in the Bome unnatuml 
inanner with woman, or by man or woman in any 
manner with bea^ What' haa been observed 
jrespecting tape, especially widi regard to the 
manner of proo^ which ought to be the more 
dear in proportion as the crime ir the more de« 
testable laay be applied to this offence which is 
of sttii deeper maligmty. 

If the parly on whom this oflfence ts committed 
be not within the age of discretion, namely, is 
under fourteen, it is not felony in him, but only 
in lhe agent If both be of the age of discretion^ 
it is felony in both, and the punishment is death. * 

Disagreeable as the subject is, it is absolutely 
neeessary to observe that to convict a prisoner of 
either rape or sodomy it is requisite that the two 
facts of penetration and emission of semen be suC^ 
ficiently proved* Without the Brst of these, 
neitherof these crimes can be committed; but with 
regard to the other, a difference of opinion has 
arisen anso^g the judges of Eogland; some hold- 
ing that these afiences. are complete by penetration 
only, and others that both penetratibh and emis- 

^ A male inFant under the age of fourteen yeari^ is pre- 
sumed by law to be incapable of committing either this or 
the foregoing crime, and cannot^ therefore, be found guilty 
of them. 
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sion are'hecessafjr/ It seems, however, to be now 
the general rule that the fact 6f pen^tfaticm is, 
prima Jacie^ evidence of emission, unless the con- 
trary appears probable from the circumstances <^ 
the case ; and therefore if the fact of penetration 
l^e proved, the fact of emission may be left to the 
jury. • It will be hence obvious how very difficult 
it must be to procure legal proof sirf&cient tQ 
convict a soldier of either of these cS^nei^ Whli 
regard^ indeed^ to riqpe, as a. certain degree of 
force and violence is' always necessary, there wiU 
be in goieral some circumstances that will coneiir 
m the proof of the crime. But with respect to 
the other^ as it is committed secretly and with the 
mutual consent of the parties, positive proof is 
scarcely ever procurable, and presumptive evidence 
ought never to be admitted in such a case. The 
party, however, on whom the offence is committed 
is certainly a competent witness. But can any 
^credit be given to the testimony of one who standb 
forth to avow his own infamy and turpitude ? - In 
deciding, therefore, on the guilt of a prisoneir 
accused of this offence, every memb^ of a Court 
Martial ought to recollect this very just remark ai 

. * M^Aftimr, vol. i. p. 81. et. 9eq. .It should^ however, be 
eoupled with other drcamstances of time, iic^ so. as to ky a 
proper foimdatioa for the jury to conclude that the crimie 
was completely committed. 
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fijbckstone; ^* A crime Ivhieh ought to be stricdy 
and impartially proved, and then as strictly and 
impartially punished. But it is an oflfence of so 
dark a nature, so easily charged, and the negative so 
difficult to be proved, that the accusation should be 
clearly made out ; for, if false, it deserves a punish^ 
ment inferior only to that of the crime itself." 

. IG however, the proof is not sufficient to admit 
oP a charge for either of these crimes being pre- 
ferred against a delinquent, he may be accused o^ 

* * _ 

an. assault with intent to commit the samcu For 
assaults, batteries, and wounding^ taken in a 
public light as a breach of the king's peace, an 
affixmt to his government, and a damage done to 
bis sobjects, are indictable and punishable with 
fines and imprisonment; or with other igoominioas 
cotporal penalties, where they are committed with 
any wery atrocious design. As in case of an 
assault wttk intent to mtnrder, or with an intent to 
commit either of the crimes hist spoken of; for 
which Jnteational assaults, in the two last- cases, 
iedifltniients are much more usual than for the 
absobte perpetn^on of the facts themselves* on 
accffuntt of the difficulty of proc^ or when both 
parties are consenting to to unnatural attempt, it 
is u8|iid.^ot!to charge any assault ; but thftt one of 
thwl kud halids on the otliar with imetit to 
GOfiHEmty and ^hat the other peHnfeted the siMne 

K S 
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fbmMbh mvo^ .faefbte .iMRtiomfl ; '^waA in ^ 
ibefA <MOS^ bcsftides lueqTy. fine and; biqpriaoanicnky 
MU/Oiiitlitoii^ranljftidgneiilof 1^ Bot 

MW bjr fi&:OM»-S«. «• ^9i. the punighnwnit of 
pUlpry 11^ talie^, W^yiwaepl ia pasea <ef peijury^ 
lind suboippation i>f fiegury ; aittl ki all cases v?J>eie 
it has heretofore for med the whole or part of .the 
judgment, the Court may sentence the offender to 
fine or imprisonment, or both^ in their dLscvetionf 

Burglary, which is defined to be the breaking 
imd entering into the mansion of another in the 
night, with intent to commit some felony within 
the same, whether the felonious intent be execute 
or not. It must be by night and not by day ; to 
in the day time there is no burglaiy; and as to 
ivh«kt is reckoned ntghter day for this. ppqxxM^ it 
)$ hi^d ikBi if th^ee be digrli^t'Or tirilight enoiigbj 
b^un or. left lo. discern a man^.frse withal, k is 
90 bttrg)«ij!3r. U n^ust be committed in a mapsfap 
9v dw^Ung*house» For no distant bazn^ wai»» 
hiHis^ 0^ tl^ like are under the same privitegeai 
9or looked ^|lon as a man's castle i<^ defence: mov 
jfi, a. bnsakiiig .qien'Of houses wherein no man 
l^sjdos^ and whicby dierefixw, for the time being ava 
X^t manrionri^uses, attended with the aameooi- 
OnmstsMes of midaight terror* A houses how* 
«ver, wh^f^ip a mm aametimas neBides, and^iHiieb 



^.in it4a; ^4iiM of the fi»t bebatg oonsiitled{ 
flad if t^ bariii stable^ or wardioneie be i^ancel ctf 
^ immtkmAftiwe aad wkbiu the aaitie oommoA 
fttMoc dortiki^ Aougli not tmder tbe sameroo£ 
ot eoiftig«(eu«^ a blufglliry msy be comflrfitted 
lludrditi^' ' Bat to break and enter a shop in whidi 
Ibe^'^befAmper netf^r lodges^ but only ivories or 
Utt^tfaeTe in tfie day timc^ does not amornit to 
buf^gll^, m^ b ;OI^y Jaroeny ; but if he or his 
servwt usaoUy w frequently lodigs in the shop at 
nighty k lis tlim a mansion^^hoiise rin which burglary 
Wfff ^.copomitted ; .neither C9a biu^g^ry be €oin« 
outt^in a/tent or booth enacted in a market or 
&ir,rtbo^h the owner may lodge therein. 

it is «de^ned A burglarious mitry into die house 
>«tea the^persoii breaks the house, and his body^ 
or 4iny<>part thei?eofy hs his ari&i is 'wiUlin any port 
eftdio house; or when he puts a gun into a ivindoir 
bo^^svbrekeDi or i»lo a bole of the house whiefa 
be has made with intent to murder or kill. But 
^lU'y^iltilince iilt6 the house by a trespass is not 
a-fenreaking in diis i^ase; for there nnist be an 
aebial breakuig and ^idi iatent to commita felony* 
If the door of a mansion should stand open^ and 
the 'tUrf enter, this is not breaking; or if the 
window of the house be open, and a thief with a 

^ ^ * - * * 

* * 
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ho6k. ec. otfiar knrtntnient-^slioidd draw dkit acoMI' 
o{ the goods of the owner, tbisr is nb burgkoy, 
because there is no actual breaking of the house. 
But if the thief should break the glass of the 
window and with a hook or other instrument draw 
out Bome of the goods of the owner, this is burglary, 
fbr there is an actual breaking of the house: 
actual breaking, however, id not always necessary 
to constitute burglary, for to knock at the door, 
and iqpon its being of^ned, to rush in with ft 
fialonious intent, this is burglary. And so if ftr 
servant opens and enters his master's chamber 
door with a felonious design, it is bUrglAiy ; or if 
the servant conspires with a robber, and lets him 
into' the house by nighty this is burglary in both. 

As to the intent; it is clear that such breaking 
and entry must be with a felonious intent, other- 
wise it is only a trespass ; and it is the same^ 
whether, such intention be actually carried into 
execution, or only demonstrated by some attempt 
dr overt act, of which the jury is to judge ; and 
therefore such a breach and entry of a house as 
has been before described, by night, with intept to 
commit a robbery, a murder, a rape, or any other 
felony, is burglary, whether the thing be actually 
perpetrated or not. 

If several persons come in the night to commit 
a burglary and only one of them shall enter the 



bMse, 'tile mt stBodoq^ to' 3#iidi a^ a' iUstalM^ 
tbk ia inarglary in All, • • • .• » » » 

'"*if1ie punishment of burglary is deatfc. 

. Larcenyt which is defined to be, the fekmions 
taking and carrying away the personal goods of 
anotJber. It must be felonious and'fraudulent, fbt 
feloqy is always accompanied with an etil inten- 
tipp^ and therefore 'shall iiot.be in^Mited ta a amere 
mistake or misanimadversion. For the nw4 coify 
makes, the taking of another's goods to be felony» 
or a bare trespass only ; but as the varie^ of cir^ 
eumstances is so great, and the comjditations 
thereof so mingled, it is imposnble to prescribe all 
the circumstances evidencing a fdonious intend 
or the contrary ; it must therefore be left to ;the 
due and attentive consideration of the judge and 
jury ; wherein the best rule is, in doubtful matters, 
rather to incline to acquittal than conviction. 
But in general, it may be observed, that, the ordi- 
nary discovery of a felonious intent is, if the party 
does it secretly, or, being charged witli ttie goods, 
denies it. This requisite, the felonious intcint, 
besides excusing those who labor under incapa* 
cities of mind or will, indemnifies also mere tres* 
passers and pther petty offenders. 

Larceny is divided into grand and petit ; and as 
grand larceny is a felonious and fraudulent taking 
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of twelve paiiee; so it is petit laixsenf vrkttte A^ 
tiling stolen hbutqfUie wdne of twelve peme ^er 
wnder. 

The punishment of grand larceny is death ia 
the following cases : first, in larcenies ahyoe the 
value 4)f twelve pence^ committed 

lst» In a ohnrch or chftpel, with or withmit 
vjolenoe, or brealdng the same* 

. ScUy, In a bqotbj or market, or &ir, in the d^y 
time^ . or in the night, by vlolencei or breaking 
tbiB same; the, ow/^r.or some of his family being 
therein. 

ddly, By rd3biBg a dwfltlii^-hosuse in the day 
time, (wbieh robbery implies a bvedking) fio per^ 
son bebg thepda. 

4thly, In a dwelling-house, by jday or night, 
without breaking the same, any person being 
therein, and put in fear. 

Secondly^ In larcenies to. the valm of Jive ishiU 
lingSi committed 

1st, By breaking any dwelling-house, or any 
oirt^hottse, shop, or warehouse, thereunto belong^^ 
fang, m ^ day 'time, although- no ^perwDii be 
tiiereih* 



merchimdize^ in any sihop or war^hwi% QPi^hr 
house or stable, by day or by oighty tb<H^h .Ibe 
same be not broken open, and though no person 
be therem. • 

Sdly^ In larcenies to the value qfjbif^ shillings 
in a dwelling house, or its out-houses, akbough 
the same be not broken, and whether any person 
be therein or no. f 

4thly, In privately stealii^ from a man's per* 
son, as by pidung Itis pocket, or the-lilM^ privily 
niduKit his koowledge, goods or mon^ abose file 
mkie <if,fmehe pence.X And, lastly, ih opc^n and 
ndent larceny from the person, or xobbery. 

Robbery is the felonious and fbrciUe tiddng 
from the person of another of goods or money to 
any value^ by violence or putting him in fear. 

1st, There must be a taking, otherwise it is 
not a robbery, but only a misdemeanor. If the 

• Extended by l Geo.'4. c. 117. to \Sl^ and made clergy* 
aUe; Init Ae o£fender may be transported for life^ or any leei 
p^od. 

t Upon an indictment for burglarioiuiy breaking and en- 
tering a dwelling-house, and stealing therein property to the 
vAlue of 4Qt., the prisoner may be acqtdtted^ the Intakliigy 
.-flUil be ca^tally convicted of stealing to the " 

f Now made dergyaMe by 4a Geo. s. 
liniited to any sum.^ 
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itii-a'MbbavjF* •• 

2dly^ It is imihal^erial of what value th^ thing 
taken is ; a penny as well ' as a poand, thus for^ 

cibly extorted, makes a robbery. 

.1 • ■ ' . ' • . . 

Sdly^ Lastly, the taking must be by force, or a 
previous putting in fear ; not that it is indeed ne- 
cessary, though usual, to lay in the indictment 
that the robbery was committed by putting' in 
fear ; it b sufficient) if laid to he doofe by violence. 
And when it is laid to be dene by putting in fear,* 
this does not imply any great degree of terror or 
affii^t in the party robbed ; it is enough that so 
much ^rce» or threatening^ by word or gestai^ 
be used, as might create an apprehension of dan- 
ger^ or induce a man to part with his property,, 
without or against his consent. * 

All these cases are considered as aggravations 
of simple larceny, and are, therefore, excluded 
from the benefit of clergy.' But, in all other cases 
by the modern statute law, unless, where' the 
benefit of clergy is . taken away by the ^apteiA 
words of an act of parliament, a person whb feoHM 
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* It is OA this principle that the extorting of nfioney by 
threatening to can^ any one before a magistrate, and* to pror 
secute him for an nnnatnrd crime,' is held in lan^^ta^be 'b 
robbery, and consequently, a capital ofienjte. - r . \ - >;. 



mils k simple krceny to tile vttlle"of*4hirtoeii 
pence, or thtrteeii hondrtd pounds, iltwigh'gufl^ 
ctAcBfiHtl oSkxH^i shall be excused die pt3ji» of 
detlb ; bat this is only for the first offenoe* In a 
proseccition, therefore, for a simple lafoeny in ge* 
neral, it is not Tery material to the prisoner, whe- 
dier he is oonvicted of grand or petit larceny. 
Bdt the jury may find specially, that the goods 
stoloi were under the value of twelve pence. 

The punishment of grand larceny, in case» 
where benefit of clergy is allowed, and of petit 
larceoy is the same, and will be mentioned herer 

■ Receiving c/t stolen godds* Connected vkhr 
this crime, is die receiring stolen goods hmmng 
Aem to be ttofeUf which is a high misdemeanov 
aad affiront to pubUc justice. It has bean there-« 
fore- enacted, lliat.iiU persons convicted of buying 
or -receiving stolen goods, knowing them to be 
stolen^ whether the principal be guilty of grand or 
petit larceny, shall be transported for fourteen 
years. But the buyer, or receiver, cannot be tried 
nor punished pntil the person who stole them Is 
convicted. The receiver, however, may be pro*, 
secuted for a misdem^nor, and be punished by 
JGuae, imprisonment, or whipping, .whether the 
pfinoipal fekm be 4)r.bepot convicted, or be not 
amenable to justice. 
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IV^tiry is a* oriwe e^mrateMl i^ien a lawfill 
6«di » 'adminuMred in «cRBe jiutidal 'pfoceediag 
l9 a person who -sweais wilfully) absolttfieljr* uvl 
fidsdy, in a matter material to the issue or poiql; 
in question ; but die law takes no notice of any 
peijurj but such as is committed in acHne cooart of 
justicef having power to administer an > oath, or JbeK 
fore some, mfigtstrate or proper olScerj invested 
with a simUar authority retatiTe to a civil sui^ m 
criminal prosecution, or matter In bankruptcy. 
The false oath requisite to constitute the offence .of 
perjory must be taken wil&lly ; that is, with some 
degree of deliberation ; for, if upon the whole cir- 
cumstances of the case it shall appear probable 
tlMit it w» oning sather to Urn wieaknessitlMUi to 
the pervecsaneas of the pfyrty,aa where ii m^M* 
eaiiraed by surprise or inadvertem^ or a mislaica 
of the true state of ;the question; it will not amnJMUt 
to wilful and comipit ftaqaxf* The &i$e,<mA 
also must be in some point material to Hat &Qt in 
issue ; for, if it only be in coHateKal aiid nnlvflor* 
tant circumstances, it is not penaL It is l&ewKbe 
enacted by the I48)h xdaose of the Annual 3iibt^ 
tiny Act, *^ that any person talking a M» oath Jn 
aiiy csB^ wfanrdtn an tiathis feqmred to be taken -by 
tfiis .act, ^dnll he deemed guiby of wilfolahd cor* 
rctpt peijury, and being thereof duly txmvicted 
shall be liable to such pains and pesnlties as bgr 



ntifh?m JMfr in jHrn^Hiy penons oomml^ of 

•^o tonvict a prisoner of perjury two witnesses 
are necessary. ... 

■ Sahomation of peijury. Connected with this 
djusie is subornation of pegury, ^^rhich is ^^ the pro* 
ciuuig a man to take a ialse. oatht . an^^iintiog 
to Pfe^urfi who actually takes svch oath. But if 
the person incited to take such an oath shall n^ 
take it) the person by whom he was so incited is 
not guilty of subornation of peijury, but he is liat 
ble to be punished not only by fine, but also by 
iniianous corporal punishxnent*' ^ 

The punishment of peijury and subornation of 
peigory is the isamei and is perpetual infiimy, to b^ 
set in &e pillory with both ears nailed to it, and 
fii^e or confinement in a house of correction for 
any term not exceeding seven years» or transport- 
itfion for acTen years* 

in both these cases Courts MarUal ought to at- 
tend to this remark of Sir Charles Morgail, ** I 
should hy no weans recommend it to a Court Marw 
tjal to punish by their own authority a peKson» even 
Gf.a i^taiy description, for the crime of perjury 
copunitted at their bar« fiurther than by confining 

* 2 Hawkins, P. C. 91. 



hiiOi in o«der to b^ f^nDoeeded-againtft At law/' 
The opkuon, hawever, mutt be underwood as re* 
&rring- only to a charge forwilfiil and oormpt 
peijury so as t6 bring the prisoner under the pains 
and penalties of the law. For there is no dodbt 
bnt that an officer or sexier may be tried and pti- 
nished by a Court Martial ibr preyaricaticm in any 
eTidence which he mqr give, as a military c^nce 
coming under the 2d article 24th section of the 
Articles of Wan 

w 

Coinings It Is high treason to counterfeit the 
toin of the realm, or to clip, wash, round, file^ or 
by any ways or means to impair, diminish^ falsify, 
scale, or lighten the proper coin of the realm. 
This oflence, therefore, could not be committed or 
punished in foreign parts wefe h tick fer these ex^ 
press words of this Article of "War: ** Coining or 
clipping the Coin of Oreat Britain or Ireland, or 
any foreign coin current in the garirison or place 
under his command ;*' that is, of the com'* 
mander in chief by whose warrant the court 
is held. 

The punishment of coining for male ofF^ders, 
id to be drawn on a sledge or hurdle to the place' 
of execution, and there to be banged by the neck 
till dead : and for women, to be drawn to the gal- 
lows, and there to be burned alive. 
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. Jf any person sbatt lako^ reieiv«^ pavy^or put otf 
any coiiaterfeit coio, or aay Undof ooin^ milaw- 
&1^ diminished, and not cut in pieces^ at or finr a 
lower value than the same by its denomination 
shall import, or was coined or counterfiuted for, 
he sh9ll be guilty of felony, and aufier death as in 
case of felony ; and if any pttf son shall tender in 
payment any counterfeit poin- knowing it U>*be $0/ 
he shall for the first pffence suffer six months int^ 
prisonment, ^nd find sureties for his good beha« 
viour for six months longer; for the second offence, 
he shall suffer two years imprisonment, and find 
sureties for two years more; and for the third ofr 
fence, he shall be guilty of felony without benefit 
of clergy. 

Forgery^ ajt compion law, denotes a Jake liiiJ^ing 
(which includes every alteration of or addition to 
a true instrument), a making malo animo^ of any 
written instrument for the purpose of firaod and| 
depeit. * It is unnecessary, however, to enter in^ 
to the various kinds and degrees of forgery which 
ure known in law; as the following statute the 
2 Geo. 2. c. 25., sufficiently explains the mi^re 
of this offence as far as it is likiely to occur in,. th^ 
army, and at the same time declares the p.i}n.isH.-» 
m.QUt which the commission of it shall iincpr, ^" If 
any person shall falsely make, forge^ or counter- 

^ 2 East, P. C. 852. 
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iUt» at emiM or* proraie to be fidsdy taaS^ ftc, 
orwiytngfy act or asstot infidse making, icc^ any 
Aisd; wJO; t^aammti bmiymiiifig M^atofji ifU^ 
nfeiange, promihoty nde for payment of monef^ 
ttidonMliefif OP tfi^^nffMvif of any bill of exdiange 
or prodiissory note for payment of money, or atty 
aequUiame or ram^ either for money or goods,- 
with intent to defraud any person whatsoerer'; or 
shall aUer otpMish as true, any &lse, forged, or 
counterfeited deed, &c., with intent to defraud any 
pencm, knowing the same to be &lse, forged, or 
counterfeited ; every such person being thereof law- 
fully convicted shall be deemed guilty of felony 
^ithput benefit of clergy." . 

Fraud. The ingredients of this offence are the 
obttt&ing money [or goods] by fklse pretences with 
intent to defraud t barely asking another for a 
sum of money [or goods] is not sufficent, but ^me 
prMeiice must be used, and that pretence folse ; tedS . 
tii<B intent is necessary to constitute the crime. ^ 
And by stat SO Geo. 2. c. 24. s.l. it is eii* 
actedf ^* that all persons who knowingly and de- 
signedly by false pretence or pretences, shall obtainf 
from any person or persons money, goods, war^ 
or merchandizes, with intent to cheat or defraud 
any person or persons of the same, shall be deelBod 

s 

• ■ 

f EastyP.C. p. 850. The legal name of this offence i^ 
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oAfiders ugainst lav and tibe public paaoei and 
die Conrt befove whom such olfeiideiai shaU be 
tried shall <Mn coBTictioii order them to be fined 
and imprisonedy or to be put in the piilory, or 
pmUidy wlnpped, or tmnqported, acooidi^g to ^ 
lawainad^ finr die tranqportalion of oflfimdetSt ScCi^ 
fer the term of seven yearst as the Coml shall 
think fit." 

Connected with this subject, is the obtuhing 
money, by persons frai)dniently enlisting ' diem* 
selves, against which the Annual Mutiny Acts 
usually provide a punishment. The 57 Geo. S. 
c. 12. s. 96. provides, that apprentices or other 
disqualified persons, making iklse representations 
as to any particular contained in the certificates 
reqtitsite to enlistment, and by means thereof ob- 
tBtning any bounty or other money, shall be 
denned guil^ of obtaining money under false pre* 
tenoes within the meaning of the 80 Geo. 5« c. 24*9 
and be subject to be imprison^ and k^ to hard 
labdur fer two years. 

Principals and accessories. In deciding on 
di^e and similar crimes, some knowledge of the 
distinctions established by law between principal 
imd accessory is indispensably requisite. A man, 
therefore, may be principal in an ofience in two 
degrees. A principal in the first degree, is he 
that is the aptor, or absolute perpetrator of tlie 
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crime ; an^ in the second d^ree, he who is pie- 
sent, aiding, and abetting the fiict to foe don^ ; 
which presence need not always be an actual 
imniediate standing by within sight or hearing of 
the feet; but there may also be a constructire 
presesaee^ as when one commits a robbery or mur** 
der, and another keeps watch or gmrd at some 
convenient distance. 

The punishment of a principal in the first and 
second degree is, in general, the same. 

An accessory, is he who is not the cliief actor 
in the offence, nor present at its performance, but 
Is some way concerned therein, either befof-e or 

after the fact is committed. 

« 

Jfin accessory before the fact is defined to be 
jone who, being absent at the time of the crime 
jcommitted, doth yet procure, counsel, or com- 
mand another to commit a crime. Herein ab- 
^eujce is necessary tp make hipi an accesscury, for 
if such procurer or the like^ be presept^ be is 
guilty of the crime as principal. If A. then, ad- 
vises B. to kill another, and B. does it in the 
absence of A., now B. is principal, and A. acces- 
sory in the murder. And it is also settled, that 
whoever procureth a felony to be committed, 
though it be by the intervention of a third person, 
is an accessory before the fact' It is likewise ^ 
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rule, that be wbo in any ivise commands or a>un« 
sels anotber to commit an unlawful act, is acces- 
sory to all that ensues upon that unlawful act ; 
but is not accessory to any act distinct from the 
other. 

An accessory after the fact may be, where a 
person knowing a felony to have been committed 
receives, relieves, comforts, or assists the felon. 
Therefore, to make an accessory after the fact, it 
is in the first place necessary, that he knows of 
the felony committed. In the next place, he must 
receive, comfort, abet, or assist him. And, ge- 
nerally, any assistance whatever given to a felon, 
to hinder his being apprehended, tried, or suffer- 
ing punishment, makes the assister' an accessory. 
But the felony must be complete at the time of 
the assistance given, else it makes not the assistant 
ao accessory. As if one wounds another mortally, 
and after the wound given, but before death en- 
sues, a person assists or receives the delinquent : 
this does not make him an accessory to tlie homi- 
cide ; for till death ensues, ' there is no felony 
committed. 

It is, however, much easier to state the general 
rule with regard to principal and accessory, than 
to specify the particular offences that admit of 
accessories, or the manner in which accessories 
are to be tried and punished. It may, therefore, 

L 
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cipftly^ So) too, in pe^t Iftrceny,^ and inallcrimes 
imdet^he degree €if ^lony^ tbem am: tuj^raceei- 
dories ekher b^re or afiier the feet; -biit aU pq;- 
scMTSHeoneemed theretn, if guilty at all^ are pFi.&ci- 
I^Is. BttI in petit treason, murder, and- Monicsy 
.jvfth or witbout benefit of cleiigy, there may be 
aeeessories ; except only in those offenees^ iriiich 
by judgment of law are sudden and unptlode- 
•ditated, as nianslaughter and the like, which, thdra- 
^e, cannot have any accessories before the fxt 

A principal in the second degree may be tried 
and pnniihed although the iK^tual perpetrator 6f 
die crime has not been convicted. But an iu> 
^diteory camiot be tried nQHil theprincqial i^coih 
•vietedi If, however^ he wUi'vam tbatbcaMt, 
atiBpot bimsdf tqpottdiia trial, before tfaepliiMqi^ 
be tried, be may>; iaod hia conviction or aoqiliMl 
in sndi trial is^^gobd. But it 4seems neeesss^ in 
case of conviction to respite judgment till .the 
principal be convicted ; for if the principal be 
aii^i'Wstrds acquitted, the conviction of the* acces- 
sory is annulled, and no judgment ought to be 
g'^IQgp.^gAiost him ; but if the accessory be acquit- 
t^^tl^t acqi^itt^al is .good, and he shall he dis- 
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^stg^' ^TIm priocifiil mA Mm t mvt(f ^ vmg ab» 
he jailed, in «De jndiclsiMi and .tided » togctlMV 
and ike noreMOfy <iQay. tkon outer .wta the fidl 
deftnae of the priodpely luid.avail haasdf o£ever]r 
mattar of fiust and eveiry point of i«f:< lending to 
his acquitlaU and if die juiy find thejujodpal not 
guilty thejr mjust. alto aoqait the aeoewoiy* Bat if 
they be tried separately thon^ a.man be indicted 
as accessory and acquitted^ be may aftervaxds be 
indicted as principal ; for an acquittal of receiving 
or oounsdiing a felon is no acquittal of the fekoy 
itself. It is, however, a matter of some doobt, 
whether, if a man be acqaitted as principal, he 
can be afterwards indicted as accessory .i^^e -the 
&ot. But it is deariy held, that one acquitted as 
principal may be indicted as an acceasory a;Ser the 

In most cases, and particularly in murder and 
vobbery, accessories brfate the fiict are excluded 
from benefit of clergy, and are thevefere punished 
with death. 

But in all cases, accessories tifter the fact are 
^ allowed the benefit of clergy. 

The punishment of lareency and delrgyidble 
offences is thus fixed by statute. 

That when any persons shall be convieted of 
any larceny, either grand or petit, or any fdoniotts 

L 2 
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etealifig, or taking of money, or goods' and chattels 
^khisft' lM)fn the pfer^tt-^1* thfe htintse' of 'itobl!h6i*J 
lir in «ty» ^Hh6^^aln1ler^^ atid^^ijl^a by theiati' i^f 
be .entitled' to thd benefit t)f clergy send lbtWe( ^fy 
to di^{)ekialtiei( 6f .%u»)m^ in the tettid' of svfiijp^ 
ping, "the^Oowrt in their discretion, lii^ftd of Siith 
'bttmiAg.in the band or whippirig, niay direct strcfe 
Offenders to be transported for* seven years; Antf 
ait ^fleftiders^ liable to transpottatioit tiliay, in Keti 
tfcereof, at the discretion of the jtidgesi be ei^^ 
^o^i if males, (except in the case "of petit 
lafcency) in hard U^Knir for the benefit of sdnfiri 
jjttblicTiavigation (or'work); or whetlier males of 
females, may, in all cases, be confined to Tiatd 
labour in penitentiary houses for any term. ndl 
iesb^eeding seven years.* It is also enacted, thiat, 
instead of burning in the hand, the Court in dl 
clergyable qfiences may impose a pecuniary fine. 

It will be obvious that, as the whole jurisdiction 
of the Court of King's B^nch is vested by this 
article in Courts Martial held in foreign p9Jfts 
w,ber^ no form of civil judicature is,.in fb^^cet^jas 

* And now by 53 Geo. 3. c 162., henceforth any cowl 
yxiay^ passion peraons convicted before them of felonjr, or of 
grand'or petit larceny, the sentence ^f imprisonment " to ^'^ 
kAour, mther atone, or in addition to any other sedV^'^ 
9llii^U#h «^pr|4iay;lawfu}ly pa^s^a »uph j^rsfti|% m:J^ 
.j^^^^for ^adfj^imp as jtJie flourt sb^ll dijretfp ... j ^ U 
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iha^ t^^e.AQtJiorising thetrifil of; all a^icb p^r^iM 

^f^ij, cpinipg, pr oChayipg used anj vj^n^^^f 
9f5Diijn!^Htpd #ny pffenc^.agawt, tbe perfQnflrftr:p5Qt 
H^y,of anx q£ His. M^esty's./*«ye^|f, i9K^<*«W 
^/jrs en^tjl^ t;o Hja Miy^Js p«o^ptio9,"r d^^tn^i; 
t^^|ie.foreg)(?ing. <:ru»j^ an4 ofewc^ ,i9«yrP<^ 
«i^iy t.SO"9e . updei? th^ qpgni#an{£. pf a G^^i^ifl 
f^ll^t^^ajctial. .6ut these will p^ftbaV^y ^i<^»W 
^j^^an qccurrence that, the . adverting to^th/^fa 
^ep^^in a,. summary meaner ^^nnot be neq^isi;^ 
«^]^(it^ would at t^e^^me time lead iato aproU^i^. 
D^<^ct\)r, foreign to. the plaa of this wafk» Y^ 
tbi^e is one que3tion which .deserves notif[:e, which 
i^ whether or not a General Court Mai^tiaU. ex* 
ercising jurisdiction under this article, oan legally 
consider any charge which may. be. submitted to 
tneir investigation, not as a criminal offence but as 
an action personal or real, and, in coix$equence, 
fji^ead of awarding punishment against the 
delinquent, adjudge him to pay damageisf to the 
party injured. It would, however, seem that, as- 
tills article in no way alters the 8th article of the 
1.6th section, which orders that the Judge-Ad- 
vocate shall prosecute in His Majesty^s name, no 
action ean be properly brotrght before a* Court 
Martial ; nor is it necessarj^, as most actions are 
also indictable offences. If, therefore, for instance) 
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anofficei* was acct^^ of horsewhipping a: person 
lA a civil dapaeity, ^ thfe injtlty adihits^^fiWo 
remedies either by adtion or indictme^ ^f iMnk 
that Ae Court Martial fe bound to confeidef itm 
the latter point of vieir only, ancf tbdt ith H^ 
taihpetBiit fer ^beta in sudi a* eas^ : to ai^^rd 
dami^es. But should it appetat Srmxk the drcum-^ 
atsances of a case, that the fkcts proved do npt 
Wieiint to anj offence which is puhishable bylthe 
laws of England in any other way than by a 
pecuniary compensation . to the party injured, '& 
Court Marlial might then perhaps be 'authoris^4 
in awarding damages, in order that jastiie^ itiighe 
iiot sufier by the aggressor's escaping unpunished 

[ It need only be fiirther observed, ^kati ^^ m the 

English law, misdemeanor is generally used in eon^ 

ilndtdtbctkia l^&looyi and mi|d<wnmipr^<Wi»y 

fKAmui ail JB^ctaUe *oA»ees wiuch 4»r ^spt 

amount to felony ; as perjury, battery, libel^ qoo? 

spiraci^'^ &c It is also b^ld that ^yery att^fffli 

to ^commit a felony is a xnisdemeaiiior ; #n4:.j^ 

general an attempt to commit a misdenoi^por is^^P 

Oflbiiee '^f die same nature. So also an iv^t?^ 

m^ater* solicitation to commit a cringe is am§^ 

demeanor; ^ it haa bees decided by tba Cou^t^.^ 

^Kiiig'« Bench thai di0 bsne ^oUcitalipn'tP; cofff^t 

a crime is a misdemeanor, though the crime be 

not committadr. • U^t^Jhov^J^mtunias reputaivst 



ffPftJkeU^ is still tra^, both m treason aqd misde* 
meanor,r the intention in both must be manifested 
liy an open act* Men cannot b^ punished by the 
\%vi iojc th& thoughts of the mind» howev.^ wick^ 
$hqr jBiajr be/' • 

The inual punishment of a mbdemeanmr ia^fioi 
€hr imprisonment, or both. 

It|^ however, deserves notice that to give futt 
force and effect to all sentences of transportation 
awarded by General Courts Martial, and to 
pard(His on condition of transportation, it is en^ 
acted by the ninth clause of the Annual Mutiny 
Act that ^^ every person so ordered to be tran- 
sported as aforesaid [by sentence of a Oeneral 
Cfourt Martial or by His Majesty's extending, his 
ihercy on condition, of tnmaportatio&l dbaU. be 
mfaject respectively to all and evexy the pcovisiQii 
and provisions made by law and now in force cofr* 
($6ming persons conTicted of any crime and aeor 
tenced to be transported, or receiving His.M^y^sljf's 
pardon on condition of transportation*? Jmd hf 
"flie 18th clause, with respect to India^ it>is ^1199* 
Vided' that every such sentaioe of (rimspoiMdlm, 
6t pardon on condition of transportation, rshiA* be 
Notified by the oificer coramandii^ in chief t.tP 
smne judge of one of the supreme coasts AjL^(Ht 
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feboU cottke o^der fo^ atich-^ahJsport&iBiir "^ ' '"'^; 

* THe most material legal provisioDs .^ow in li^ff 
respectinff" offenders pr,dere4 to > be . tr^n^pg^^r^ 
ariej— tnat, af any offender so orcjer^d to b^^^^ 
ported snail return ,intp Gj[ea|; Brit^iu,oi| Irel^ji^ 
before tlie end of his terpi^ %e ^baU. he liai^^t^J^ 

panisbed as a perspn attainted pf^lo^y.]^^'^'^'^^ 
benefit of clergy, and execution sball be awflf^^ 
against biin accordingly. And if ^an)^ /el^wa^jjg 
offender; * ordered for transportation,, ^^ .,%RHMi 
agreed to transport himself on certain, copd^^tfl^ 
either for life or for a certain q'unibet .of J^Ffe 
shall be afterwards at large in any part pf f^F^h 
Britain or Ireland, without som^ law^ cai^. 
before the expiration of his* term, he shall be 
guilty of TeTohy without benefit of clergy. * 
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* In app^ing the punishments above deflcribpd^. 9iwi ^ 
distinguishing between the common and statute law of £*<^ 
landj^ atteiyti'oD should be paid to the fbllowii% extiset of :C' 
letter , from the Judg^-Advocate-Generol of IJi» .M^j«st||flV 
f^rc^ jto tbp Jii^^^voqite-Genei'al of .the BoinJiMijriafVjl*' 
d^t(^4J^<9YPl»bfip,15l, lA^U The. case r^fi^w4 t» ^' 
thatpf a pri.y^tis of H. M.'s 65th regiment, who wfi6 Ui^d^: 
tiie.Persi»niGulf, by a. General Court iVfartial^ forpaftP^*^' 
and, |)eiog^ony^eted, was.,8ent€;nced to transportataoB forlp^r 

« Vi}fii jrmrd to tha4?^e, oJfPnvalie Brii^zf);^? Msha^-^WK- 
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It #iU hai^ ao.doidit.ooaMmd to tbtrfitttdir 
tihat these v^xec^l crimed wd.oltaimi ffUcbil 
have ^rvanged uoder. this. partieuUr Article, of 
War,'are» witK the excepUoudf homidde, in most 
ck9e%. cput^ually taken oognisabce of by Coiurts 
Mirtml^ even in places where civil judicature ia in 
fertte; But in such cases the charge preferi^eil 
fljgahist th0 prisoner either is, or ought to be, foe 
a fnilitary and not for a civil offence. . For it must 
be obvious, that there is not an unlawful, act, not 
capita}, which either an officer or soldier, cah 
oominit, but must be to the prejudice bf good 
order and military discipline, and consequently an 
eScpress,' and not an implied, breach of the 2d,ar<it 
tide, S4th section, of the Articles of War. .'Even 
widi r^ard to the Only capital crime of which an 



pronounced, is illegal. It is tnie, that the 39th and 40th 
Geo. 9. C.79. s.15.9 gives a A)ca/ law to India, difi^entfroni 
the law of England, and authorises the courts named m Hie 
section td apply that law to a1! cases within their jurisdiction. 
But tb^ 4tii ardde of the 24th section of the Articles oT 
Wtt^ayfpfiei to the army when serving out of the jotis^ction 
0^ Ae Kkig^s-courtB. And, in fuch cases,, thd ia^trocttons 
fr^m- the Commander^io-Chief, to which you. refer, direct, 
that Courts Martial shall award such punishments Only,* both 
in kind and degree, as are known to the laws of* England, 
adtiBteififiiicftble bj thie common or sftiitiit^lStrl lifdHoWs, 
f^BtMhr^ dhkt iisttnadport&tioii k not ap^HdAlia^ by the laws 
of England, to the crime of munier/a Court Mor^canii^ 
l^ally award such a puti^ment.*' 
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cAoeriis^ter.likofy to be guilty} wiHbl moider in 
dmiimg, dbcve sure ^esprcsa . Artictes of War, on 
trfaieh Jaoih the officer And evAty pcvscHt in any 
wayaooasfiory to tbe-murder may be< tried and 
punislied* Nor does* the ooiivictioB ^ an officer 
and^aoldier for drcimistaniBes which constkate a 
mihtery afifenoe^ and'whieh are at the same time 
connected with the commission of e civil crime, 
preheat hishbemg afterwards indicted fer that civil 
drime* As, for instance^ a soldier is charged wid> 
theft^ and in the commission of that th^ he was 
absent frvMn his quarters without leave. He may, 
DO doubt, be tried by a Court Martial, for being 
absent from his quarters, and by the civil power 
for the theft* Ij^ however, it be intended to 
deliver over an o£fend^ so circumstanced to the 
civil power, it would at all times be most consist* 
ent with equity and humanity not to try him for 
the military offence* 

But it must be evident, Uiat were soldiers to be 
always delivered over to the civil power for theft 
or other minor offences, or even for capital mmes, 
in cases where the proof is not sufficient to eoiivtct 
xapitally, the discipline of tlie army woidd be 
most materially affected by the continual absence 
tffm ^^dffff^msmtgi.Qi^^^^ and »>ldiHani#cttber 
as imtxvs$ae$r ot prisraeva^ an^ ^isence ii^hieh 
Hrovld^oftfen ht indefinitely protracted on account 
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msdy beecNM the'eustom .of Mr in tbftliks:t 
to try scdditis, Mccpt ia casMl of jcmcMn^ for the 
ndliter^f and not forthedvilofttiot; norioui onjr 
dottbk'flrise as to die fHvapriety o^. this niode».m 
tMtnseqoence of the 1st asticli^ of tlni. lOtb sntioB 
of the Articles of War^ for that avtidei merely 
reqaipes that- officers, vpon appUcmtkm iufy made^ 
shall use their utmost eiideaTonrs>u>«dBliyey over 
may ptv^&sk aecBs^d of an offence • ponisbable by 
the known lanre of the land totfee civiJ poweivin 
.owei, fberefore^ where the civil power makes no 
sDcfa a|)p}ic«lion5 it is evidiently left to command^ 
mgeilttf?sp% to detenninei in theii* discretioB; whe^ 
tker or ^HOt atiyjofficer or soldier charged with an 
o£fenoe punisbdble by the liuiown laws of the land 
shall b^ delivered over to the d^il power. *' ' ' 

But it is to be most particularly observed, that 
e^ery charge for such an offence, w^ich is sabmiited 
'to the in v^igation of a Court Martial, in pliMses 
wbend ciitrU judicature is in force, shbuld <^leai^Iy 
ami- distill^ sp^ify the fiicts charged, ia^ su^h^a 
sHaifaMT as will constitate a military offet)!^e. i If^ 
diMi»i^tidar. atich vircumstsnou,. a «hM||>#isl|lMid 
h^hmsa^t befiMNi a €l»im^MalfM^lMeh«i^Xb^ 
Al!B. of^iounng kilM tJ«nt Ci D; itt^n^duel^ 
ov^i^xivaite K E« of having t^dmmitled 
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these charges being for capital crimes ought im- 
mediately to be thrown out by the Court) as not 
coming under their jurisdiction. But all that. is 
requisite in order to render them cognisable by 
the Court is by framing them in this or a similar 
manner. Lieut. A. B. placed in arrest fbr unoffi* 
cerlike conduct, in having challenged Lieut. C. D. 
to fight a duel. The subsequent meeting, and 
what took place on the ground, may, however, be 
given in evidence, as the best proof of the chal- 
lenge having been given and accepted* Or, Pri- 
vate E. F. confined for highly irregular and un- 
soldierlike conduct, in having been absent without 
leave from his quarters, and in having at that 
time robbed Mr. G. H. ; in which case the cir- 
cnnistariijes of the robbery can be only received as 
evfdience of the irregular* and unsoldieriike conr 
'duct. *' In these, and similar cases, it will be per- 
fectly cfvidentthat neither the Commander-in-Chief 
who approves of such a charge, nor the Court 
wiio try it, in any respect whatever exceed the 
powers arid jurisdiction vested in them. • 

■..)■"■'* i" V ' » • ' * • * 

* It is scarcely riecesisary to observe, -that, in these and 
'^S^ ^^ if a ^Mniir b&iotmd gmlQr of tbe charge^ the 
©ettir|MAkial>Gdennot.^ward any of the punitbunentacineB-^ 
tW^i^^«> l>^f»enMj^<?H^ we gres^l^ed.bjr ?^. 9^}^ 
^M^^'i^^W^^ ^^cept^thci 4th article of the 2.4tli sipction. 
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CHAP. XI. 

REVISION AND APPROVAL. 

ReyIsion. — In the 15th clause of the Annual 
Mutiny Act it is enacted, ** that no sentence 
given by a Court Martial, and signed by the pre-* 
sident thereof shall be liable to be revised more 
than once." Such are the few words which vest 
in the Sovereign, or in commanders-in-chief to 
whom he may have been pleased to delegate it, 
the singnlar power. of remitting to the members of 
a Geperal Court Martial the sentence passed by 
them for further consideration. It is not, there-; 
ibr^9 surprising, that officers should be at s loss to 
determiQc in whftt manner, and to what extents a 
revision ought to take place. For .writers on 
military law have either passed over this topic in 
si}encet or have contented themselves with oraau- 
Idudy observing that.it is a power of high expe* 
fflency and good policy, and which hasoften beeif 

'iexev^'s'bd to the most beneficial ends. Nor c*8ii a 

.t 'j * ' ■ . ■ • 

precedent be drawn from the practice of courts of 
law, because' there is no other court in which the 
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dentenee of tbc judge i» subject to the apphfovs 
disapproval of any individual, bowever eKahedUf 
To write, tberefove, satisfactorily on this povnt^ Js 
diiBcuh, bnt-it is necessary to make some remarfcs 
on a subjjQct of so much ii&portaiice. 

It will, however, be sufficient to observe, that 
the doubts which arise at Courts Martial respect- 
ing the proper mode of revising a sentence proceed 
principally from the members not being awam xif 
how faf it is competent for them to correct asiy 
illegality in the original constitution of the; Courts 
— or to amend or expunge any part of the pro^ 
ceedings already recorded, — pr to enter into .an 
examination of fresh evidence^ 

With regard to the first of these pcunts, it ' U 
cleariy established by law, that, if a court be ille- 
gally constituted, that court has no legal existence, 
imd that, eonsequendy, all its proceedings are null 
and void ab initio. If, therefore, a Court Martial 
has beeii sworn in by an improper oath f , or if an 
officer, to whom a legal challenge was mad^ has 

« • • • ' * * " 

* Even in naval Courts Martial, the sentence u definitive, 
and, as soon as it is decided npon, the Court is opened atid 
th^seatstid^reaiib ' 

t, As)iivthfllBd^aiiann3i^ tbe-iSweariiQigin'or jaQwrtjl^ibiv 
tial h^d^ fi^ the KtM of ,an o£B«er or sqldier In ifcelHopor- 
able C;S>nipai^*8 forces liy the Annual Mutiny Act, instead of 
bj^uat; it Qeo.fi. • / 
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been alliwed to take Iw seat as a metnbery theae 
ill^alities cannot be corrected on a r6vliion» but 
the whole proceedings must be quashed. The 
prisoner, however^ may again be brought to trial 
on the same charge before 'B court l^[aUy con« 
stituted. 

It is equally clear that, according to hw^ after 
the record of a judicial proceeding has been once 
made up, it cannot be in any manner altered^ but 
additions may be made to it. - It is, therefore, in 
strict conformity to this rule, that the original sen- 
tence of a Court Martial cannot, on a mviston, be 
expunged, and that the revised sentence is merely 
added to the original record of the proce^ings. 
But a doubt has arisen whether, if any irrelevant 
matter or illegal evidence has been admitted on 
the record, it is competent for a Court Martial to 
expunge such part of their proceedings previous 
to deliberating on their revised sentence. It is, 
however, evident that the expunging, altering, or 
otherwise amending any part of the proceedin^ss 
cannot be legal, because it is decidedly contrary to 
the practice of all other courts of justice; nor is 
such a mode of revision sanctioned by the custom 
of war in the like cases* Aware, tbf^efti^et of the 
in^ro^iety of proeeacBng iathinMiin^,: Ooorts 
Jtfartlal hate sometimes, v^hen xrrelevaiit bi'^^l 
has been admitted on the rec<»^> ^bimnk) 
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theiQS^lfef^ tptharowiDg su<^h matter 'out of their 
coQiiikmliQOf. and tq dedaring Jn their decision 
tbp^'tbQifajiy^ia^^ns^pepqS) &und tbeirreyUc^ 
v«^€^.a^j.{]^^$^ theii: i:evi$e4 ^^nt^QCf;^, w^tl^^^ 
adrftrUni^'.)x>. it.i.BMt i>oth tbe ji(;isUceaiMl» thie^ le- 
gality of 4hij5 ;mode4u:e v^ry que^Uoiiable. Fof , J^ 
is t<>be apposed that thi$ matter is of Iinportance|,^ 
or.o^erwise a revision of the sentence would not 
hfl^ve bepn ordered ; ^nd it may also be supp9S€^d 
that i^ .has been adduced in support of the prose- 
cutipQj as. it would not probably have. been Qo-; 
ttced had it been in favour of the prisoner. If so^ 
it is morally impossible that the members of the 
Court Martial can so exclude from their Qiipds 
^very impression and bias v^hich this matter may 
h^ve prjiginally made, that it will not have some 
infUyepce, t^ the prejudice of the prisoner, on their 
subsequent finding and sentence. Kor can this 
mode be deemed legal, for in no case, on criminal 
trials, can the cause, whatever errors may have 
taken place in the admission of evidence or other- 
wise, be remitted to the same jury after their ver- 
dict has been once recorded, in order that the^ 
may gtve another verdict in consequence of tWe 
errors so discovered. * 

* *'*YA*stit!i''tfaseg, tberfe- is n6 btfier remedy liit ttic ffisWe- 
ti(Af€f ^IxkH^Ht^, ih: cttsM <^'^ny^ ihtfygrtim 'slTi^ 
pEisfe»ingfo|der. diatc^ .c»se may.lie .subpittqd to Hk^^ 
Tcreign, and in misdemeanors may grant a new trial. 
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''Sat thendmission of such matter will not vhtatd 
tlid proceeding; and it, therefore, remains with a 
cbmmander*in^chief to determine, on a consider* 
atioVi of ati the circumstances, of the case, whether 
he i^il confirm the sentence passed by the^ Court 
Mattial, or extend his pardon to the prisoner on 
account of the sentence being founded on irrelevant 
matter or illegal evidence* It is, however, to be 
remarked that, though there may have been an er- 
ror in the admission of evidence, or an incompe*- 
tent witness may have been examined, still, if the 
finding of die Court be agi'eeable to eqpiityand 
justice, there are no sufficient grounds for the pri- 
soner's expecting a pardon. It is only in cases 
where the finding of a Court Martial is founded > 
on irrelevant mattery or is either not supported by 
or tontraiy to the evidence recorded, that a pardon 
may be reasonably expected. 

With regard to the third point, as on all trials 
in criminal courts, as soon as the jury have found 
their verdict the trial is closed, and no farther evi*^ 
denoe ul< the case can possibly be received $ it 
mighfe.be concluded, without farther remark, that 
it is not competent for a Court Martial, on being 
ordered to revise its sentence^ to enter into ah ex« 
aounation of ftesh evidence. But the case quoted 

h]P^'%t^ vi^^^<^^^^pAg<& (^hurwork^ and per? 
lHi^d4'v«i<yftw^skiii}w<rcAS68 tbat<>ilYay)ha^«'mtt 
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ctirtdAy/^Im^e^NToasioaecl doubts^ to be jentert^ed 
respeettjig th« jattness of this condiisioti. 7ot it 
irttatd^^lliat, a^ tlM*proeeedifig9 of Courts MurtiiA 
^ riot complete itorfinaHy^ closed until tbey h^Te, 
b66drisoiiiirined'by the proper authority, ikn&f^ cpa 
be'no o)]gectioit whatever to their receiving furth?^ 
^vidence^on; 'rerision. Ta which "it may be repli^ 
timt^^ flIAoagfa the law jrequtves that. the senteckc^s 
of* Courti; Martml sH^ receive suf^ confirmations 
h< ^Cannot be adioktedy- wttfatntt some ej^tsss rpr^^ 
rifiioii, Hasat Jk intended to introdoce ioto lo^it^j! 
oottns » practice contrary to that of every, ^ptfa^ 
court of justice. Were, also, the cpinion. t|0« 
controverted ta be acted upon, it would be.tanta« 
motmt to commencing the trial ^d^ nd^vo^ after .th<) 
prisoner hoA disclosed tiie whole of his defeae^f 
For - the Court coold not legaHy prevent die w^ 
nesses produced on revisioii from being cross^ac^ 
atmned^ or having their chasaeteys in^eacbedAjAi^d 
reoestabltshedy orJbaving the chx^uiaaliaiv^es. to w^}§^ 
they ought depose disproved by oontrairy ^iden^ 
^lili .tfae:lllcgality of such a mode of proq^edli^ js 
icHydb^riiiiiSicto require anyreinairk; flA4 i^tt^f geff)f% 
any.ioBtancna ofi its having been.. adppt^):2C§iftT% 
ad4^oed»;uthey^iWiU be found to be fi^: ti>a j^w x^ 
admit fif tiieivibei^giootisideeed as sufficic^ pr<Kfi: 
dant^te^ 9»M(mi » j^r^^ce wj{|^^ 13,1^ ^«ll$>ffi(fliitf 
to.eYors[.f>rito^eofJawai9Afifl»i<8^> vum ^M^m: 
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Btit, iP diese observations be eorreoft^ itwiU fol- 
low that the revision of a sentence of'a^Gttnqnii 
CkNift'Martial ought not tobc carried to ADjf greater 
extent than a r^consid^alian 4if Ihe.prooeedtxi0t 
cyrigimaUy r«x)i7ded^ and tbU is afirictly 'tunsoMBt 
te ' tbe piwtice' of courts oS lawi For >if » jbAgfk be 
dissetiifieii vith tba^ v^rcHct of a juiy^ ha magri^ iuad 
often doeS) dirM; them to reoonskler it^ at Abe some 
liinepoiDtmg out to them tiny mistake wfaioh they 
may have made, in apf^ying tlie evidence given ta the 
i&cts in issue. It is, consequently, in reference to 
this prttetice that the words contained in this clause 
of the Mutiny Act oi^bt to be understood, and 
ri6t as eonveyini; toi CbuctS' Martiai a jioiver ush 
itiowti'to other ooutts of justice. Thus the Soviet 
hh^, or a eommander*4n4diidF towhmnliejaagr 
Inte been pleased to delegate . the powov In a 
snntiar manner directs a Court Martial to recon# 
sider its oti|^al opknon, and .at the.same tins 
points out whei^eia he ihinks} the fiiidtzi^:is at vaei* 
actee with the evidence recorded. IIm QaiMrtans^ 
In ? 4 tohs^ ueflee» botmd to re-examine caclsfiiUy 
1^' deliberatriy dsa grounds ' on miwokthatfinak 
{^Yestedi but thegr cannot altera aniead;^i09dannid^ 
m wy manner i any part of the proceediiga.x)ei^iM 
1^ #ed6rded, nor can tb«f enter ^utosoi examtb^ 
itfKMs'Clff 'freriievidence* Fi3ip iD'is'«iel>oit aay^nesit 
nntter that th^ revisilMi is to^depeod, but on an 



1 



2S6 Revision. Approval. [Ch. 1 1< 

attentive reconsideration of the eviidence, atreaav 
recorded on the proceedings. ,l . , 

A revision of a sentence may, also, be rendered' 
necessary, in cases wherein the finding wa^rpei)^ 
fectly correct, in consequence of the Court, b^v^utgt 
awarded an exorbitant, an inadequa(;e, or {in Ulftr 
gal punishment; and whenever the findiag .ill 
altered oh revision, an alteration in the punlsh^i 
ment originally awarded may likewise- beii^nHir: 
requisite* - .^i>».>l^i 



Approval. — The revision of their sentencd id'- 
the last act in a trial which a Court Marfial ffiky 
bei called upon to perform* But their sentence,. 
whether original or revised, is not final, iiotdpea 
it become valid, until it receives the .a^raval*<)£ 
the Sovereign, or of a commander»in*chief to'whottt 
this power has been delegated. From suck ap- 
proval,, however, it does not follow that the pu* 
nijhment awarded by the Court Martial shall be 
actually carried into effect For the Sovereign 
may either cause it to be put into execution, mid- 
gate> or remit it; but he cannot substitute adrP 
ferent. punishment for the one awarded by the 
Court, nor can he, in any respect, add to that, pu- 
nishment, nor even alter the particular manaeriut 
which the Court may have directed it ta be 'Iten 
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ried iqto effect * But he may mitigate it, >tlmt \%i 
\t an officer has been adjudged to lose eight steps 
ill bis regiment, the Sovereign may command (hat ' 
he> sliM:! lose four steps only; and in the same 
matflier, "a sentence of twelve months* solitary ini'? 
piisdfiiiient, awatded against a soldier, may be 
reduc^ to six months, f The Sovereign may, 
alsor remit the punishment altogether, by extend-: 
inj^hts 'pardon unconditionally to an offender; or 
he mfty extend his mercy upon what terms he 
pleases, and may annex to his bounty a condition 

* Officers have been sometimes led into a mistake on this 
poinf, from the very erroneocn application of the term com* 
mutgiion of pufmhrntnlt^ to the mitigation, or conditional re- 
missions of the punishment, which is strictly legal ; hot not 
even the Sovereign has the power of commuting a punish-i* 
ment/that is, changing it into another, which he might think 
mor&pveportioned to the guilt of which a prisoner had beea 
faoni culpaUe. , 

f. Tjtler, p. I J5., misled by the practice of courts 6f law, 
leetns to deny the Sovereign this piower; but M'Afthur justly 
ob^sefves ; " This mitigation may, on a superficial vieW| ^ 
pear to be an alteration of the sentence. But when ijt. Is 
considered that it does not add to the judgment, and that it 
ia.fl^iida9»entfil principte of the law of England,"ot' wtiich 
tlic;fDi|rtial is a branchy that a man cannot stlfibr Ihore^^k^- 
nisbment than the law assigns, but that h/^ meyrpu^ente^ 
the mitigation here alluded to, from a greater to ^ sft^ajj^r; 
puttbhment, exhibits, in a favourable point of view, that benign. 
eH^ctSifS #f • a loyal clemency, withNvhich by law His IVfajesty^ 
^efMagjttnite is fully vested.'* M'Anhtir; vol.il. p. 1'35. 
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either precedent or sub^aqtient^ on tbe perfermitote 
whereof) the valui% ^f the: pardon iiriUvdepend. 
^Vliidi prerogative is daily exerted in the paonkm 
of felonSf on condition of being coi^nd to Jiard 
laboarlbr a stated time, or of transportatioa' to 
some foreign country for a term of .years.* It 
is at the same time, enacted, by the 5th daose 
of the Annaal Mutiny Act, that, in ali cases 
wherein a capital punishment shall bare been 
awarded' by a Court Martial, it shall be lawful for 
His Majesty, instead of causing such sentoiee to 
be carried into execution, to order the ofiender to 
be transported as a felon for lifis, or for a certain 
^rm of years, as to His Majesty shall seem nltet ; 
"^' and if the person so transpoi'ted, return from 
transportation before the expiration of the term 
limited," and shall be duly convicted thereoi^ he 
shall su£fer death as a folon, without benefit of 
clergy. 

His Majesty, also, is pleased to vest, by the 
Royal Sign Manual, in all commanders in chief 
the power of causing to be put into execution, 
mitigating, or remitting^ except in the. case of 
commissicHied officers convicted of capital crimes, 
or adjudged to be cashiered, tbe sentences of such 
General Courts Martial as are holden in the body 

* 4 Blackstone, 40. 



jdbfanaMtiMwkg. their iiflfptflhrfi iMWWNtf^fi. t But 
bjfE^dpEbwbrdst^.f nitigate or jremit'' the p^wer of 
ftoinmut^on is lUDt.eoiwejpied ; and tiioi^. it inajr 
htx34i3t 'j^ppotm not a little inconsistent, ^h^. the 
|JeiBoiic:!«lia.^ thus audiorised to.ooQfiria or 
tjbn^c:afj«aphal |)unisfament should qot .lal&o be 
flmfibw^if^ . to change such jmmskmes^ into a 
hnsser tine, >6tiUi a material difference exists between 
these easels. For vemission is not followed by the 
anfihrtieci of^afhy^pain or penalty; and in: cases of 
n A^p aft Ba tt' the pimiahaienft inflieted is authorised, 
'jis rfirH^^itrgoes, by the sentence o£ .^ Court 
.'MactiaL The exercisci also, of these powers is 
fimndcd on mercy, -and xannot be employed to 
tbe. prejudice of others. But the power to com« 
mote-'oiecessarily implies the power of causing to 
bb 4»med mto effect an arbitrary punishment 
'whidh'>has not- previously received the sanction of 
any judicial tribunal ; and such a power the 
Sovereign himself cannot exercise, except witlithe 
consent of the offender, or in cases provided for 
by the legislature.* 

* I cannot venture to give any opinion respecling whether 
or aot the Sovereign can delegate this last power. Buts in 
case he can, the delegation of it ought to be roos( distinctly 
expressed, and the words ^u^tn execution, mitigate, and remit, 
employed in the usual warrants, are certainly not sofiicient 
for .this purpose. 
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. Before x:lo6tiig these .TOmsrks: it may be. ob- 
served that they equally apply to Courts Martial, 
other than General Courts Martial, which ought 
to regulate their proceedings in every essential 
point exactly in the same manner as has been above 
detailed. The difference between theim consistin]g 
merely in their constitution, and in several ofiences 
not being cognisable by the minor courts. For 
the Articles of War direct that no Regimental 
Detachment, or Garrison Court Martial, shall 
consist of less than five officers, excepting in cases 
where that number cannot be CQnveniea3tly asr 
sembled, when three may be sufficient. . But a 
difficulty has arisen respecting the rank which ah 
officer ought to hold in order to admit of his being 
president of such a Court Martial, in consequence 
of this parenthesis (not being iinder the rank of .a 
captain) which is so strangely inserted in the 20 tb 
article of the 16di section of the Articles of War* 
For the rank of the president is not prescribed in 
the 15th article of the same section, nor is it men- 
tioned in any other Article of War; and in cases 
where a greater number than three officers cannot 
be conveniently assembled it would seem most 
probable that it would be equally difficult to iSnd 
a captain to make the president of the Court. 
But whether this parenthesis ought to be consi- 
dered as imperative on commanding officers,^! 
cannot take upon myself to decide^ 



Ch. 11.] Reoinon and Appitnal. Ml 

* 

These minor Courts Martial raay *^ inqirire into 
such disputes or criminal matters as may come 
before them, and may inflict corporal or other 
punishments for small offences, and shall give 
judgment by the majori^ of voices.'* The pre* 
sident and members, and all witnesses who give 
evidence before the Court, are to be duly sworn, 
.and the president is to administer the necessary 
oaths ; there being no Judge- Advocate appointed 
to such Courts. It is to be observed, that no 
ofl^ce, the penalty of which in the Articles of 
War is death, can be taken cognizance of by these 
Courts ; and, that His Majesty has directed that no 
corporal punishment which may be awarded by 
them shall exceed SOO lashes. What is intended 
by the words, in the Article of War just quoted, 
oiher punishmentSf I am not aware, because no 
minor Court can award any other punishments 
than flogging or imprisonment, or reducing to 
serve in the ranks, except in such cases as are 
especially provided for by the Articles of War. 

It is to be remarked that, as these minor Courts 
Martial are instituted for the speedy trial of small 
offences only, and it being often necessary to 
assemble them in a single regiment, or even in a 
small detachment, the intention and object of 
them would be entirely defeated were challenges 
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to the members composing them admitted; and, in 
consequence, neither the prosecutor nor prisoner 
epm except to any officer sitting as a member at a 
r^mental, garrison, line^ or .detachment Ck>urt 
Martial. 
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CHAP. XII. 



J UDGE-AD VOCATE. 



As not only the regularity of the proceedings of 
Courts Martial but the preventing any unnecessary 
delay taking place on the trial must depend so 
materially on the Judge- Advocate, these remarks 
would not) perhaps, be deemed complete, did I not 
advert to the duties which he has to perform. But 
every requisite information on the subject has' 
be^i already given by Adyeand Tytler; and, as I 
can, therefore, add but little which is new, I shall, 
avail myself of the observations of these authors, 
as far as I consider them correct. It, however, 
requires to be remarked, that these observations are- 
principally founded on the supposition that the 
Judge- Advocate is prosecutor. But according to- 
the present -established custom of the army, this ■ 
rarely now occurs; and it must at the same time 
be obvious, that the same general rules apply to a 
prosecution, whether conducted by the Judge- 
Advocate or by a private prosecutor. In many' 
cases, too, the Judge- Advocate is an officer selected 
only for the particular occasion on which he is 

M 2 
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employed, and he cannot, therefore, be supposed 
mote qdaUiBed for the conducting a prdseciitldh 
than any otter officer. When, however^ the 
Judge- Advocate holds his situation permanently, 
hhd has had an opportunity of acquiring a conf- 
petent knowledge of its duties •, it Will b6 evident 
tfiatliis experience wiil enable him to lay the case 
before the Court more pointedly, clearly, ind un- 
etnbarrassed with any extraneous and irrelevant 
inatter, than it could be done, by a persort entirely 
utiacqukinted with the proceedings of a Coutt 
Martial. / '. '"' 

< .'[Tbe duty of a Juclge^ Advocate, preyipus lo,tjbi9 
flUd^emldy cf the Coud^ ,i& to. summon the wi$Qt^ 

l^h93«^^A<n^<^Ay h*ve b^?* furnished ht^vJ^y^jAld 
^^^ut<^ or tlie priaoner, nad it; is the uiv^s^ 
|)rai^0e' to direct in the saine.gBnei::al orvd^t^.ip 
fwhijph the meeting of t)ie Court is appointed, thi^t 

- lists qf evidences shall be sent to the Judge- 
A^vocate. . > 1^ howeyern either of the parties msh 
ibi: ihe evl^m$&.,of a persou in a clvil€^>aeily9 he 

/tnay either fimnmons him himself, or obtahr a x^ 
gular summons, frpm the Judge- Advocate, Bu4 
as jt.has beeu before pbsei-ved, no person ii\X{^;5^ 
HjgpiKity 4^/, obliged to, atl^end^.^a^^^ CgmAififtiaa 
tif|fftoi6i«^:iiiile^s hia .^seasonabl^ expence^^tee^^tefi^ 



»■ J 
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• Iti"thc Moiwttg remarks ft is idwm 'sucH^'ii'J&i^ 
Advocate that b intended. ' '- ,. .;c:::b. .-art:?^ 
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dered bim ; and if» therefore^ i^ par^ suouqqbs such 
8 witness he must previously arrange, for making 
this . necessary tender* It is not requisite^ a^ 
Tytler, misled by the practice of the Scpttish law> 
has asserted, that the prisoner should be furnished 
with the names and designations of the witnesseif 
on the part of the prosecution, nor the (n'o^cutor 
with tho^.on the part of t;he defence,* But i$ 
has become a general practice for the Ju^g^ 
4>dvocateon the meeting of the Court to lay before 
them the lists of witnesses which he has i^eived 
from the prosecutor and the prisoner; and they 
tkxx^ becbme equally known to the parties. Hemc^ 
faft^svisen ail opinion which is entertained by somte 
offic^rsy that the piarties cannot produce at the triifl 
any other witnesses than those whose name» ar« 
(K>]:^laaiied in these lists. An opinion wfaieb is 
M&^MMieo^ as these lisft3:are merely eaUed 



. » *■ 



* I havenev^r understood it* to be the" duty «3if a Jod^ 
Admsile^ in all eases, to furmsb e prisoner, pieddus to 1^ 
tM^Yofh the names and designations of the witnessesi by 
whose testijoiony any act objected against him is expected to 
be proved ; nor, on the other hand, do I consider that it is 
^^eqnidte for the prisoner to furnish the Judge-Advocate widi 
^e names of any other witnesses than those whem be wiifa^i 
tge .bee 9Ji^qieUy , summoned. I think suck amisqosmi^f^ 
might possibly, in some instances, lead to inconvenience op 
either side. 3ir Charles Morgan's ren^M^ft* adveKji»e?(iei\^ to 
JSme«'» edition of Tytler, p. xm. , .^_, „ ,^ , _, ^^, 
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toxM prcl^r tQ ensure the attendance of the diSkai^y 
vitfle3$es, and to provide for the regi^ar perforih- 
ance of duty in their respective corps apd dep^i^ 
xsxw^% during their absence at the 0>urt Mehjjir. 
^They also obviate the inconvenience which resi^itl 
is:Qm a witness Wiig a member of the Court - 
Bojl. t^ey in' no manner preclude either of toe 
yacties from producing, as long as his case remiuits 
iif^losedy such witnesses as he may think nedes* 
.^oy. For although these witnesses may hWe 
y>e^ in court during all the preceding parCdPrn^ 
tiiiily d)e ^ourt cannot legally reiuse to ret&Sfk 
itheir evidence. As this, however, infringt^ 6b 
the established mode of exanunii^g witnesseis ' M 
^Courts Martial out of the hearing bf eath b^S^^ 
such evidence loses much, of the wdght tbiwldm 
it would have been otherwise entitled^ and^^^ 

of "Witnesses famished to the JiLidge'*Adv<Qe6ll^ 
^^ibutd tootytfi^ file names, of every witnesii wbciiA 
iHiie^pefrtiei&inteiid to call. -' rr^ 

^ ^ When the Court has assembled on the day 'i^ 
pointed and; all the members are piresent,' 1^ 

* For it IS rib sooner known that an officer ordered iJii We 
^^bbiirt Miirtial t& required as a witness, t&an he Is reliiUNkl 
Tronl th^ dkl^i'iAA it is thus that a prisoner frequcot^ |p^* 
vems lafofitorv IQ whoBCi h^ has o^ectiops from sitting jn 
his Court Mar^> by including hk niUne in the list of 
evidence. 
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JFi^clge-Adyocate calls over their names in order 
that tlbej may take their seats according to Ih^fl^ 
seniority* He dien reads the warrant appomdh^, 
the president, and the one appointing 'him^eSP to 
act as Judge- Advocate. He next asks the prisoiiet 
^he has any exceptions to the members; dridif 
he has none, or as soon as the exceptions ciSbt^A 
are disposed of^ the Judge- Advocate proceedis t6 
swear in the president and members, and is hiihsblf 
sworn in by the president. He then reads (he 
charge, and if no objections be made to it, he a^ 
^e prisoner, ^^ How say you, Lieut A* B. are yoii 
j^uilty of the charge just read or not guilty ?' an& 
records his answer. The Court being thus diily 
constituted and the prisoner arraigned, the Judg<^ 
Advocate directs all persons summoned as wit- 
presses to withdraw, and the trial proceeds. ' ' 

If the Judge-Advocate be prosecutor the pat{i 
befinre him is plain and easy. But if he be npt, \^ 
lias a duty of the greatest delicacy to performt m4 
in the discharge of which be .wiU be Mi^}% jp 
.^^pps^ himself either to the reproaches^ of his pwn 
f^nscience, or to the invidious remarks of the 
Court and the parties on the trial. \ j^or, althou^ 
gi^umstances may render it advisable that a j^ro- 
.>8ecQtion should be conducted by' a; pri,y8;te.!pj^ 
«G9ctitor^ it is still universalljr jiady^itt^ tb^tr-j^ 
[%%iNe1y sustiarils this character^' coajmi^ion wkh 



^i^moed 1o ^Xdtidne in chief ."^ >a wiliMs ilftifetei 
has been cross-examined by the pf lAMe^ blttiMf^ 

itmmgH IM to. iBVaUdate, ja^irtjarifiHir #91^6' 
foygbt bave Uf^p^axed in favour qf ^)PffHn^igj^ 
^ ,c^u^^i^(itAxaixmt^Qa, But tl^ difficult ge^t^ 
^ ^ljiji/ig&^Adr0G9X» <o decide is.boW:,&r I^c^n0tj|( 
to tfikt a part in the prosecution* He i; upK^u^ 
ti^at a 6tn>ng prejiidice in &vpur of the gc^Q^e^ 
in geneical prcnYails at Courts Mart'^jt ^VP^ai^'^IHIiIi 
he then put que^ipns^ omitted by the pr9i^f^ci;ii^^ 
f^hich too evidently tend to establish (he guUt^ 
the prisoner, he cannot expect to. escape niatiy jp^ 
disagreeable remark. But ii^ order to avoid ;$ucb 
relnark% can be reconcile it to bis own sense of 
4ttt^>,to jJIow the pros^ecution to f&Up An cm^^p^ 



'i^: 



* He is, of oou^ at liberty to re-ex wiine into ta^ new 
fliaMr which may have arisen in the course of the crois-ex- 
airnnation, and as a private prosecutor is teldom aware 'of tKtf 
nature of a re-examination^ the Jadge^Advocatenfi^^tlm 
point materittllif asmit him. 






<lw>HpiV i i* mfit ipigbt Win hii^;[^iitr) tapit y ciwl l 

OMfHiglktilD UAdtrtaU'tlie sIi^mi dutiiiof a 
jWWinntel^^ttnhw h» is {M|»»red to mpmm^oviiqp 
ji r iw Hi i ( M f * awii | imlo iif iii4 evturj filing. 4hiii'ii)i|^ 
wMmi^9nA locoiitopn every. rqproAob^cgEOilit 

isjf^^ the not, however/ be understood as being dt 
^rlSm that a Judge- Advocate onght' to avail 
Himi^irof ^ly advantage which his superior know<* 
fe£^' or ability, or his influence with the Coorti 
Aif'^vt him, in enforcing the conviction rath^ 
thietti thef acquittal of the prisoner. Fdr* I perfectly 
ig^ with Adye, >< that impartiality, which h^ 
pebtosary m every merobisr of a Gottrt Martiiil^ iit 
peculiiirly so in the Judge- Advocate ; who shoukl 
particularly carefiil not to let one p«rt off hU 
prejudice him in the ' eodduothig 'cUT 
another, nor lead him to endeavour to bias the 
Court by any ambigtiotts explanation''olP the h#or 
other matters. Truth and equity should be moat 
opnspicuously seen at all Courts Martial, 'but 
q^icanery never permitted to enter the, door. The 
Judge-Advocate being prosecutor for the Crowp| 
must not induce him to omit any tti&qpTOii itui 
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aii!9jt iQiA4d:iiiaHlt tavsef^ity.* Xu dlitcaf(99yi^b9iie 
n^isfortune is wteirwo\^ii with gaU^, he :^§sii^ 
pfl^fi it appear tb^t jbl «kte$tatioii ^ thfi:. qm^^fu^ 
and A regard to the public safety aad.sorvic^y f(Be 
.not inconsistent with pity to die mm^ psirj^tii^ly 
to offenders for the first tiipei to su0h.;Vifl^^»e 
, crimes are small^ whose tempt^ons werepfit^eiriii^j, 
m\d ;Who f^ppear to have l^een reduced by ojlherf ^'J* 

. • *« Aiiotbtr Important duty of the Jijrdge-^Aflivb'c^ 
duxii)]^ the UM is die instructing or c6nn!i^jt^ 
fiie Coart, not only in matters of: es^entiiiF^U 
liecessaty form, with whidi he must be prestiiV^geid 
to be from pr^ctiiecf . thiott>ughly acquainted^ -bti^iii 
csiplaining to ;thdto such poinis of r ^sw asi^M^ 
ONceur in tile course of their proceedifigs/ ^^^Fbr 
whith jiui^pose a Judge«Adtocati^ oUghttb insj^i^t 
Imn^fin the geher^ principles and rules W £^^ 
and in the practice of criminal Courts." ** .Xn^the 

. * A^e'^ Treatise on Courts Martial; p. 1 1^^ .^^^i -^^^ 



islaaKtWtfitdasilultd^ - As he iias ^'j^iiMD 
)itt»^ n^ft^aHy -determitMiite vek^ dtfwr in ifte 

#^ntMe(te' cr^I^Mioiififk or fyiMay'^h^' td ihtefOftf 
iil>4li^^plfGecieiiiigB^'«df tih6 C^Utt^ ftiiNlb^Yha^% 
lli^^^i^ of tsdinsel o¥ advice^ mtf hi^ own *dk- 
<»^li»li ^ tnusl te 4ri^ sdle ^ye6l6r in tiittggestiil|( 
whes) ttriit u^y be seasonable, propclr^ orneoe^^ittry. 
On every occasion when the Court dennaids his 
t^|)$nien he is bound to ^ve it with freedom and 
amplitude; and even when not requested to deliv^ 
his^ sentimentsi his duty requires that lie $hou}4 
'put the Court u[lon their guard against eveiy; 
j^iation cither from any e^pti^ qi; .n^ceasary 
forp^.ip their proc^dings, px \sl yio\s4ii^^ ^f, 
)a)at^ial jostic^ in ,their final sentence aod . judg*v 
j^mtp.. A Temon^ronce^of this, nature, urgf^:]»<3f)i, 
di}€| jtemp^rance and respect, wiU seldom, it is. to 
^vpcesi^^d, fail to .meet with i|8 propjcr regard 
^m tb^;^ourtf hut should it happen that an 
'^^geA measure or an unjust opinion is nev^rthel^^s 
p^rs^yered. jin, the Judges Advocate, thpughiiy^t 

* This law term means nothing niore than the occasional 
dedtions of the Court on questions which arise, in ^he course 
ofthetirtal. ' 

M 6 



4»fy» flf »vfagbi»nose]t ibol thst^iiOm i^itrm^^^ 

•''^^^I*i^*|s^li6w6ver, in the peiformarice of tli^s 
f»att; at'd, ' judge- Advcfcate's duty, a point of cppr 
^fife^able difellcacy, which is, how he ought to act 
WHfle the "Court are deTiberating on their Finding 
aHff ISenltence ? For 'If have heard this opinion 
(]^Bl&Ired tb the army of Bengal /by the Marquis 
df Cornwaliis; wheit cbihmahder-in-cluef in lridiia,Y 
liAW thaii dndfe qildt^d at Courts Martial j'aiid % 
die^infy *is sti^ opinion entertained by seyeraT 
6tk^rs. ^'^Afeifiie Judge- Advocate does hot sit ih^ 
a jliJReitd'icaj^kfcity, arid has no share oTresnohsi- 
bffit^^ff tftfe^^ni^ of a Court Mai-tial, liei^j^ 
^i^^affllcfe^e' ]f)^t^^^^^ ahd ought not on; anj?' 
ac^fefflct^tb SeW oi^ the credibility ^of 

tlfe4BVideiid&, of^ on the guilt or innocence of the, 

n oaKTftlft*^ E^ on^MiKtary Law, p. 5^9, ei. *?a. . , ' 



MMmaoionl^ Ho^JIm dfc(lrtef»<|f «hiiii'<##n Mh^ 

€#B0ii^o£ tbe Ccrnity he:is'iiii#ttbtedfy^@ j^e^dn 
iM^qu^fitd fi0 i«4gB €f the crecllbillty oF'«vf- 
^^Mgn4» as he has Jendf fsom acCtiig M^vegkilMtlr 
to the Court, fio jopjxntanitjr of bi^oii(Ui%aifio^ 

fully acquainted with the evidence, rec^d^^itifian 
it can be expected that any bember ^iQuii^ h^f 
done, he IS also best qualified to point out ij^ what 
manner the evidence applies to the facts. in iasue» 
j' therefore, he should observe that the Court 
were m his opinion likely to find a yerdicj^^ jfi,cqii^ 
sjstent with the evidencei he is certainly tj^i;94 ^ 
lay' oefbre theiu his sentiments on the.aubject. 
But when the Court are passing sentenci^^ jj)^ 
can be no doubt that the Judge-Advocate .9^gbtj 
not then to interpose his opinion; ^^i^. thBlfgj^ib^, 
has' evidently a very considerable share of ^^ppn-^ 
sibifiiy in tiie finding of' the Court, he ba^ i^qt .t^ 
s^ht^st in the punishment Vhich may be ^^wa^jl^^^; 
e&^t iii cases where he winks that a pa^t^)il^r 
Article of tV'ar applies to the offence of which the 
prisoner has been found guilty. In such a case it 
is his diity to point out the particular aiticle to 



itt^i^fq^ttoBlfiliipitivl^i^ itmrilliitDt^' 

Courts'Martul than any of tb^ menotorsi tberescfiii' 
be i)o iaipri>pri6l7 in his pointing otxtf aftet $^n- 
t^ce ha$ been pa§sed» any irregiilarity or iUe^il^ 
wb^h- may iiave taken. place in the punishment 

awarded. , V 

■ > • ■ ■ ■ _• ^ - ' 

'In genei*al, th^, a Judge^AdVocate shchild 
refiftni'^ fr6m interposing his opinion^ unless it ~is 
requested^ by the Court, or some irregukrity Is 
Kiely €6 bceur in the proceedings, or a questi^ 
of impcKtetioe arises, to the proper decision^ ^ 
^hieh' he inay "think that the expression of his 
sentimeiits '^ight contribute. In all which cases 
fhe good sense and discretion of a Judge-Adviksate 
can be'his tohly guides. But it may be observed 
thrit he k)tight hever to deliver his opinion in a 
dlctatotiaV manner, bat rather to suggest or insi^ 
nuate the advice which he may wbh ta be adopted, 
and tbougllfheHQiUgbt-at all times to deliver his 
sentiments wilJi firmness and freedom, it would :be 
bett^Sr th^r^hi^ avoided the amplitude which k 
Y'^coiar&kTiA&i by Tytler. His opi nions, on tfie 
contrary, ought to be given m as few words 9$ 



gatfU^aiHi^poirlttiJ^ ifm fbott£>irilpfelrgilf 

nten ji .^ .tfaecn^ .ptrbspsy v^qm lUtik: to ili» .poiitt* 
nisindiff ifioUghteiiiog iJ^Cotrti oc4»i)i;^.(]f wff 
Bdvii«taga> whatorer, inei^\,pnQdiifi9 .w^dm^f 
and inattenliiin* .. * .> . ^n i . - -i ^^ 

Anotber diity of th^ Judge^Achrotiate: diirihg 
fcfi^ trial, Is to take down the procetidings 1h i^rfu 
Iti^^ atii}, although dii^ may appear to'be' of Ifttl^ 
importance, still the correctness of the proceedhr^ 
etidAbe expedilidg of liie trials ^p^^ na^tei^illy 
gin ^Q 4|ttkkiiess and preeisiiMi mth ^vhieb a J^idgjh 
Ad)viocal»perfonns this seemingly uniraportaBtduty^ 
Wb«Oi therefore* a witness Is called intQ Conrti ih€ 
iJudge^Advoeate first administers the oath lo him 
nfon th^ holy Evan^ists lo declare the trutht th^ 
iwibole tmlh) and nothing bat the trathi'^andtheii 
ineads ^ fpharges to him. * The Ja^gf^ Advocate 
i^^xt proceeds to put the several qoegtions to the 
witn^^, !W(hich are always to i)e r^.p^ori^ ^hfor 
^^ »e$:oi:ded, in Qrder , that t\^^ f>BeP?it^;f^af)^ or 

fbe^^wifikeaB ie only oailed taidepoieao Jodifivparthainr} 
i| is, pi4y aeoepaar y to r^ead th^ diuyge ; or i^t<^^, \^^ 



|)tic charges, ^evfrylon^ it is sufficient to readao^at^s^cw^t 
oSftheni;, as ^as the case at Lledt. dfeneral 'Whrtetbcke'ls 



th»Ocfaft mmf Mjni tmwo^ tmb iJiMkrlhif. rifciu 

w ipec ri f e imwan. The testimofiir of .4pMKfWl^» 
MSP ,is to .be teparatelj and distincdy record^ pn 
d|^ proceedings in this manneri '^Lieut/^'.^^of 
the/-— ^battalion regiment of infantry, 'c1ftU3cf1hifo' 
opui^ and duly sworn f* and wTien Ms evldenbe'iit 
^ifbed, " (in entry to thi^ effect is ,to be made' iti* 
the ^roc^ipgs : ^^ The wi^es^, |^ieutena»t A. B., 
m^tbdrctw/' ^ The evidence is most usually takfe^T 
dpwn Jn the way of question and answer, stuil on 
r^rdin^ each interrogatory, th^ .party who pjii^ 
it should be distincdy denoted : as, '^ Q. by the prp^"" 
fipu.tQr/'/*Q, by the the Judge- Advocate/' *^Q. t^^ 
th^ prisoner/' ^^ Q. by the. Cqurt/' Som^times^ how-' 
evfis, # witn/ess ^ves his testimony in the way c^ 
qpjrr/Miy^ in which manner it must likewise be' 
MkfE^ down in writing, the Judge- Advocate ad- 
fa^Mrijigy as nearly as possible, to the very words, of 
tb^ wj tness. 

-' Al^e dose of the busioess o( each day, aMs 
hr Ihe iniervill before ibe next meetiiig o( tb^v 
GoiiEt,;it is .ibe d«^ 4)f the Judge* Aikoj^Kle^^; 
^» iMV';«py»(0f i^ie p«ooeediA0S|. wbicfaivlH^ 
tlwr'T^gwiurlji^ #c|>yy to lfa<^ 0onfUisi9f||f 
oC'^ ii^ wtiei^.. the whole is read over by bi^ 
tbriiba^CWt^: befeiti. ibe m^mbeFs i^fWfOf^ l9 M^^? 
Iibe»lt7«»i^ %n tbfsir ppjsioiMit ^Jh^ ^109 



ciiii;)^ AiMMMriirii ws 




I SuqIi ar^ thi pply duties donnectjfea wM a'triSn; 
wd(cK a ^Tu^ge-i^dvbcaie tias to perTdrm/. But in 
opinion very i??nerally preyailst that it is' also I>i8 
duty to assist the prisoner in his derence; ana it^ 
is ^rea jsaid, thai^ though the prisoner should not 
request if^ the Judge- Advocate is bound to cffei 
him ^is assistance/ TBe opinion seems to re^' 
dbtiriely on the* authority of 'Tytler, for ^Adye^ 
'StilliyaD, and M* Arthur, support tfie ippositd 
Btcle of the question, Tytlef, however, asserts ' 
t6at jt is the official diity of a Judge- Advocate' 
ftanctioned by established and general practice^ 
to a^ist the prisoner in the conduct of his defence: 
to do justice to his cause by giving its full weigbi 
tp eyery circuttistance or argument in his favor, ^ 
And by brihging the same &irly and comj^tety' 
into the view of the Court ; and to suggest thtJ 
sopf^lybg' of dl omksiotis kx i^ fea^^igf c^ e^Mil- 
ptilory eyidoiicer But Tytlef at die^^^Mry ^tilRiur 
litte that h» makdt tbes« Hbs^a^toxmi^ ^mmtttxmif 
pMbefy invalidales IhMi; ^ Fbi<^htf Mm«rff «d«il%^ 
tint ail ibat IS feqwttd iv «ii«% ^^Ma tbi'MMr 
iMiifaer ai fn the Ovil Cotiirta^4i«yl«liiblt)<iiiiaidk 
tt«^ A^ Jiidg^ ai^ iHMferMliod' i^<h^^ti-^(mtmk 
irilh Oie j^e^ioQ aeduMd 3 ili«^u«^Aid)MiGiiaMii 



QbmttB'^MiiEdai^^llalli cb justice to^ljte^ cause vof 
ibA^pmaAerJ* iW i'fauM hfid'faefoi^ odcsmon lo 
ofatarve, that tlse iimidm that tbe Jik^ is coiiii9e) 
fiib the piSsotisr, i^i^fies nofhiBg^ more than idiat 
tbcf^jidge rii^l take care that the prisoner does pot 
stiffier bt wstit of oontisel^ The Judg^ is CQubssl 
(mfyibrpidblic Justifies and to promotd that olsgeQt 
•kmeiall bis enquiries and attention ifiight U> h^ 
dimcted* But as it is tery rairdy that a prisoDtt 
is entirely innocenty it cannot be said thai^ ihl 
siifi^IytOg aH ooMBSJons in the leading pf bjia exr 
caid^psttocy.Midencey can promote the endei of juar 
^&t; foryojx the contrary, it must evid^tly t^idill^ 
dafeatihem; and it cannot tibereforc^ be the duty 
ofetthe^. a Judg^ or a Judge- AdToq^:e,*tQ foV3ii«|i 
a prisoner with. the mean» of' escapmg'the pfuiisb; 
QMSnt Kbich he deserves. 

The remarks of Adye on this point are perfectly 
connect : -^ ** It seems also to be generally expect^ 
that the Judge-Advocate should assist the piiisoiiei 
in his defence. This last part of his duty (if ft 
mdly is a part thereof) niust have arisen merely 
from* clinom/fdi^ Iknow of no authority for it^'^ife 
either the Mminy Act or Articles of War; hoMk 
ftr a part! bf the instructions usually giVen from dfe 
cro1vnHtfVtidg(6i.Advdcates, neither can I discovei* 
any example of a similar nature in ttie^ courtr of 
common law:,. <xi which it can be founded. If it 



Ukm Jtt rae ffOm tbe fuU^ thiil!4h^<Aid2||8Mi»jlfr 
m)» tmbe of obuniel'WidL thfe prlsotiserv'tfr 8ee:thii 
beifattilw aixi jufldfce^ dns AaustaiM^ ih6tild t«lhir 
eome-firom die mtaibers oete>€in«t'Mi|rtiBlwltil 

iKftiJUMood touasinuate, that ^tfaii Jadgs-Advotete 
dMaid tatelly deiiy die prisoner hiB aisiitaMe, tuid 
tUerlby ttioe entity advantage of thdvup^ridr knoi^ 
I«i%a^'he ixia3^ ^ gtneratly supposed lb poaseBsih 
sbMoiiiof 'diis natbi^) particularly <m the trial oF 
idobmon soldl^v, aad such who^may dbdajiger <teir 
«ii|fidy m««ly^^rotn ^ant of abiUty atid kaomifcdlge^ 
liM^fWdaiilidtbeafMlWs.: should ray pmnts bf lo# 
tiF'klMbtJttrise^ the* members as ireH for their dwii 
saiftfaetlany aa to do jit^tie^ to the pHsdnerv hk9^9L 
iljj^t ta ^aH upon itfae Judge^Adr^icAte^'ibr iafynt^ 
adoD ; neither does it seem ineompatlble ntFitb die 
Yiiher .parts of his duly that be should assist a pri- 
8Qner« (particularly one under the circumstances 
jMst mentioned^) by pointing out to him the proper 
ipade of supportipg his cause and making hb de^ 
Um»i^ bat that he shall first prosecute the prisoner, 
and then, Proteus-like^ change sides, ^pd furni^ 
hii?9L with .means aiyl arguments to oy^throw.thoVe 
he has before made u$e of, oa'theji^rt ,o£ th^ 
^^j^ni; sems inconsistent widi justice- igad com? 
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tM JW^iltek^ icb^i^ 



pvoMmtDis slrndd'assist the jprisoner in h& tliefencei 
atillviit i^t<Aaiii^'«^teie4^pn>^e<htti6n is ebndi^lctetf 

t]heq^1X»^flrtiiA ^tfM asstetatK^&. - Bbtthe qdes^ 
i»naC-i^M|MCtit%^lti6 ph>priety<^^ kssistkricJi; 
but whether or not it is positively a {lairt of tite 
officifd .^ut; of ,the ■ Judge** Ady<^»t9«:. Xljlptr;]|ds 
1^ pofitiqitf lioyey^, : cmpp^ i)e : mapNoe4i lik 
pif^Ub^ifaUy fvip^ .1^ the prec^liag-ifra^pkii 

fer, liuch fufsistan^e^ be QU|^t ta reque$tiif^ifl^^iiia6 
jth<^Ji^dg0-Adyocate to offer it^ Noir ^iilh^&j)M& 
a^y impfopiri^ty ia the Judge- A4vQC»i(e^)w^^4qt«^ 
ppinj(ii9g put to a pri^ner ^ uuuuMBr iQf wj^b Jl9l 
B^ht.hest fM>a4^<4.tM^ di^eiiGei.^ 
^ciVr^.^^, defence fpr hioi. Sut M:9(mf^_,hm 
s^uldugt for ^moment &i:get his.d«ty 9$,|9imn 
c^toi:,, i^d.th^i^h be ought then as iReU>iiAi9;(<f|]|L< 
otH^r jtiig^ito restjcaip the prisoncar firomadv^o^ju^gf 
any 4i)lQg wi^i<^ mig^ criminal biaptl^bj^ hxPM 
bqundi py tlji^, cititss-eXiPWP^tiop of , the pfj^n^r^ 
wijiK^ss^^ jWi4,^jyjOjtheJr BOjewis ia his p^iwe^,rijl^ 
give /eyej^. effect tp.tbe prosecutionir . It i^mij^tr} 
therefor^ t^)^vident| that it is out of,tb«ipyer of: 
the Judge-Adyocate to give the {uri^^a^ef WS.^S^tSir 
tuai assistance, for in court he can neither advise 
him nor^ iiaind ijumtions fei' hkn. Hot assist him 



ti^ benefit tp » pmoMJ^ Pri^JMiMai ' tfaoHHivM 
^^^ to t)e iuU[jr Awareof ilovatf 4bffgf;«erjR sel()oift 
^ef]yuest iJbe Jwdge- AdyQc»t»'& • i^ftiijif w^ney; nwr cape 

it jbi ,gen^ < be necessary a^ |b4;|r ^tmttirtiffsiimk 
appUcatipQ tqthe.Courlv aUav(^x$bAJw|l>.^tbeDa£ 

CQuns^ or ofafiriend, r:^ - r wi »'j* ruJ 

-11 . ■ '» ., 

'Another singukit* passage in Tytle^g work is 
diui Irery jo'sdy remaflted upotl; by Stt (partes 
Mdtgtfti:^ — «« I must confess tiftt' I irri'^fecideafy' 
<*5i4'dlflte^ti>prnion from Mr. Tyfej'Wiyh i-^^^^ff 
^itk i^ropriety or expediency bf the Jtitfge-ASvo-' 
&ii&in his character of prosecutor, having a per-' . 
^d&ai 'conference with the person to be' irie^;^'an'^ 
tefirtiiiig the seope of his defence. I hope Thave 
t»^ i^em inlitt^ntive to compre^dng the pro^^^] 
iBjgs of Courts Martial as much its ju^icewbiili)* 
permit, and have be&i careful that'prisbher^shourd^ 
eiq)erience liberal treatment, so th*alt nbtlftng'bV 
bl^ftdght against fliem by surprfse; but I faaVe ^Ver 
declined, as far as might consist With'tli^ ^o^nd&V; 
o^'B'gentl^man, any personal fcbhfe^eflcl, ^dH^Wve 
rt^be^ avoided, than courted, an Ihhtid^ftt!^ #'^j^' 
p<«>hert defence-^' • The'rerfscAfs |iv]^i-ifiisup)^ 
^ df Ms opinion by Tytler ui^!^ ^f'fl&iiili^' 
sm^tb^ happened, that by V'^ef/kBHiiia^^ion 

,„„t i^Y^rti8^!0?eii(il^.;api«»>^ditot^ ^ 



262 Judge'^Mxxate* [Ohv 12. 

in siii£ previous canferenGe» circumstances of the. 
duut^ apparently the most unfavour^blei have 
been alleviated or done away, and even the neces- 
sity of the trial altogether superseded, by the anti- 
dpaticm whidi such a conference afforded, of a 
jitdgoient of acqutttal from the chief tnattef^'dP 
aecusaticxi.'' But in a preceding passage he has 
vcry*correctly observed, "It. is understojod to be. 
donsonant to military law and practice, that m 
caiSes of much importance, and where the fai6& 
ai^ various and complicated, or there appeal 
ground for suspecting the just foundation of the" 
charges of criminality, or where a crime has been 
committed, or much blame incurred without any 
certainty on whom it ought to attach, a previ6lis 
G>urt of Enquiry should take the matters und^r 
tbeir consideration, and determine on such evidence 
a!& can be brought them, whether there is or is not 
sufficient cause for bringing particular persons to 
trial for the offence or crime, before a General 
Court Martial,". The objects, therefore, to be 
gfiimd by a personal conference between the Judge* 
Advocate and prisoner before the trial, may be 
equally attained, and in a much niore regular and 
usual manner, by a previous Court of Enquiry. 
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NoT.hAviog bad an o^^rtunity of pervisjng Cap«^ 
tmk HQiighfs *^ Caffe 9ook .<^ Courts Ma;rtial^" 
ff^mfi^ to the comppsitipn of the precedicig 
pi^)e% I have been prevented from before poticing- 
%rcAw. (pinions advanced by Captain Hpvgb^ 
ix^bicb appear to me to be erroneous. But..^^ 
ib^ tend to controvert some of the prii^cfplef 
o(mtmned in this workt I find myself obliged to 
a^br^ to them in this formal manner^ and at coijif* 
sid^rable length. If, however, further ce|l#u^ty. 
in the practice of military law should be- the realty 
tIMs discussion will not be altogether useless. 

There seems, at the same time, to be one ob- 
vious objection to all works, similar to tiiose of 

* Although this chapter appears to relate to a local sul^t. 
of no interest) yet it has afforded me an opportunity ot dis- 
cussing several material points of military Ijaw at greater 
lengdi than was consistent with the plan of the preceding 
pages. I have, therefore, allowed it to remaio, as. it is of sa 
miscellaneous a nature, in the same form in which it was 
originally written. 



MaMMT JimeSi and C«Mfe Homdii. ivr tint 
oamlj exhibit the dedsicms serf! CooxCs Mitftiffti 
wd do not expUuB the groiiads o& wltich ihne 
docisicMis rested* Nor isdik defiect, in gemand» 
supplied by the remarks of ccnnmftiidem^iaHdiie^ 
who sekkMii consider it neoestery to stale &ep«B» 
ticuhur ctrcumstances of a ease, b !» Iaipoa0fal% 
therefore, that sudi dectsiona can in any respect 
derve as precedents; because chaises for tB^ aaiae 
ofeice must be worded in nearly the smte^nitm^ 
ner» bat the evidence addttoed in support* of dni 
charge will probably vary in kind and deg&as on 
each trial, and the opinion <^ibe Court mioA con* 
sequently conform to the proef- adduced. ' Bat it 
is not customary to state in this optaion ilie 
causes which influenced die Court ia d^emwUbigf 
the predse degree of culpaUlity of which* a pfi^ 
soner is found guilty. Hence, without- an^ raaaon 
being assigned, an officer, convicted of ^oneiu^ 
unbecoming the character of an officer and a gen^ 
iUman^ is by one sentence adjudged to be repri- 
manded) and by another to be ca^iered ; aud a 
soldier convicted of mtdiny^ is subjected to 500 
lashes, six months' solitary confinement, or d^,th ; 
and for desertion^ to 500 lashes^ three mon^s.so- 
Utary confinem^t, or triui^)ortatioi:i for. Ufe^ or 
fiir.Atena of years. 

These works seem to have been undertaken 
under the supposition that they mig^t be of the 






^ bar. But ia the kttar mmj tmm t^ 
pBded, howewr ooncitelj, cootatasi beiddes die 
opiakML<^ the jttdge^ a statement <^ die dfreami- 
Stanoes, and also the chief arguments of counsel 
jBKD and canira / ao that the reader can never be at 
a loss m ascertaining how fiir the precedent m%ht 
apply in other cases. The sentences of Courts 
Martial, on the cootrary, contain no sach details^ 
and a- collection of them must therefore tend 
fafliar to embarrass than to facilitate the practice 
ef Biititary law. Nor can they be considered of 
any antfaority, for, unless the circumstances of any 
two discs be precisely similar, the decision of the 
one oQgbt not to be a rule or precedent for the 
deccnon of the odier ; and on this indispensable 
pokit such case books of Courts Martial, ex naturd 
rdf CKti never aflbrd any information. * 

As the plan of Captain Hough's work is more 
adapted for reference than discussion, it will be, 
perhaps, best to observe, in the following remarksj^ 

* Ify however, besides the charge and sentence, the evi- 
dence adduced by the parties was concisely stated, and any 
points of importance that might have arisen in the course of 
d» trial, were liso noticed, a case book would be of the 
greatest use. The remarks of His Majes^, and of ijpm- 
maados-iii-chief, likewise, often contain new and valinble 
inferiBation. »•' • 
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fte sameJ'atS'angemcat that has b&m adofiledcin 
the precedifig^fMigtes.' i^ 

Authority of Courts Martial. — Captain 
Hough, following Mr. Samuel, has agitated a ques- 
tion of some delicacy with respect to the operative 
effect of the 23d article, 16th section, of the Articles 
of War ; but for the decision of which any elaborate 
aigument could not, I conceive, be at all requi- 
site. For it is self evident that, as there is no 
clause in the Mutiny Act corresponding with 
this Article of War, it cannot, according to the 
1st and 35th clauses of this Act, apply to any 
other than military persons. If, therefore, a per- 
son not military acts unbecomingly in a Court 
Martial, all that can be done is for the President 
to direct him to be turned out; or if his conduct 
were particularly offensive he might be delivered 
into the custody of a peace officer, in order to be 
prosecuted in due form of law, for a highly aggra- 
vated breach of the peace. But in places where 
no form of civil judicature is in force, it is equally 
obvious, that as Courts Martial then becocne 
vested with the authority of courts of law, it would 
be fully competent for them to punish such con- 
duct in the same summary manner that contempts 
of court are punished by the King's Bench. 

4 

With respect, however, to military peiMns, 
this article fully empowers Courts Martial to inflict 



oittbenL a* fflitnineu'y puntdbmeQt» that ^10^ without 
trial, for all improper behaviour committed tin 
their^resence. But as such punishment ought 
to be moderate) it necessarily becomes 'requisite 
where the offence is of a serious nature for the 
Court to refrain from punishing summarily, and 
to direct a charge to be exhibited against the 
ofiPender. 

Custom of War. — Captain Hough observes, 
p. 308., " The custom of war in thelike cases must, I 
should conceive, mean the custom at the time, and 
that the general and not any particular custom 
(for there may be several customs)." What this 
remark can mean it is impossible to understand. 
For nothing can be considered a custom except 
such a form of proceeding as has been established 
by long and uniform precedent and usage. Black- 
stone lays it down that " it is 'an established rule 
to abide by former precedents where the same 
points come again into litigation ; as well to keep 
the scale of justice even and steady, and not to be 
liable to waver with every new judge's opinion ; as 
also because the law in that case being solemnly 
declared and determined, what before was uncer- 
tain, and perhaps indifferent, is now become a per- 
manent rule, which it is not in the breast of any 
subsequent judge to alter or vary from, according 

K 2 
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bttt fi€9Diidiiigtti» tfae ImiQwn I11I1S9 mmi fMkfm^^ 
Ae bad; 'tool; ddsgsted Ha pr«D0uiH)$ ^ip^ h0A 
hkt to mMiteio/wd expoimd tbQ;pld<M^ 

' C^ptalti fTougk has evidently attacKf^^fod'tf feH 
importance to Mr. Samners workVfcir thJ8-'*#rit^r 
seems to have no practical knowledge' of tnflimrjr 
law and the custom of war in like cases, aHd iSk 
opinions, iti consequence, are too frequentf^ erro^ 
neous, and merely calculated to excite^ dotlbts and 
difficulties with respect to points oh wliicB ikotii 
can reascMiaWy exist. For instance, with respe^ 
to the 11th article, 4th section, of the Arficlft oF 
War, Mr. Samuel remarks, that ** it purportoh tb 
i^elate to violence to the person of the' individtliiii^ 
specified, and no other sort of injury. If any 
6ther species of violence should be thought to be 
intended, it is at least not to he gathered froisf'ttiK 
article itself." — * " For the members of a Court 
Martial, though they may dall in the cuslomf of 
war to their aid, according to the oath admihi^ered 
tQ them tespectively, if any doiibt shall arii^' *{6 

'^"^ 1 BlicMptie/ «8, ^9. Thk qttdtatlon k fipirticulAris^ 
iltteHng.thd attention ofroembiersof Gourts Miupkiil| £w^.« 
oHistent ftcUiereaoe ta the. principles laid dami m it vovlji 
fCMwa «ixe 9{ ^Jjipdnm, ^M cy^ty to military law, wfiich^^it 
must be confessed, it does not at present possess. '^ ' ' ' 

\ ■ 



r£|SM^^ 6ihA eottdn^y wk&tt Ihb teller of' the iUE«i« 
ble4rfMir» =mM ivltere ito^ doiilM appesM u}Mm Uiii 
fii^ )ttf it^ IMH^ i# rAia^ iff mitod'at'iidly hy^mm 
external •ehtambttinw*'' Fully ooMumttg^ in tM 
jm^oe^^f jtb/^ ii^t xieibark.X cannot biu regret i^t 
it,.alipuU,^.«o.niiaappUQd; for ai* re&renoe t9.,this 
fi^huwiU show that Mr^ Samne)!a imsoniog can^r 
49ft fn^biy^JfPfif to it* The.words. ara '^ v^^ 
^^.gj^^ffrrm««7cc;nmis$i ^tfi:, or si^ldi^^ shaH 

§(f;^j^ ijf w^cl^ the word person is mo3t pl^Fioufi^ 
i^^in i|s Jegfd . sense, so as to comprise und^rit 
i]^i^ vofiac^ or. child, and in which it as certafnly 
dqe§^ j^ ipean the m^re body of the brlnge^s^ 
]S[qf.;Cafi., there be. to plain understandipg^ m}[ 
y^diip .C9ippletely devoid of all aml;u^uity.,as vipr 
l^n^9 ifl^ich even legally would include all act^.by 
wj^i^ ihe. persons briiigmg prov^sioq^ w^e. ^s^ 
«mltec| or personally injured, or their pi:opejt}f or 
qhofititg forcibly taken from th^. It seems, ajao^ 
pb]^c^ufi3i.,t|[iat th<s intention of the framer of thi^ 
artide was to place under its protection all person^ 
who frequented a camp, garrison, or quarters in 
foreign parts for the purpose of Wf^lying it .wkh 
]f>rovisions^ and that this object oould not be «t^ 
taine^ if the bringer? of supplies were not certain 
oT protection in going and coming, and in 'peK 
forming every act connected with the sale of thefr 

K S 
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supplies. A proficient hi le^ diSlinkion^Kli%fer, ' 
however^ perhaps succeed in showing thbt tjnef 
word bringz cannot, according *t6 the stiict letter 
of the law, be understood in so extensive a si^i-- 
fkation ; but the obvious intent of this article, so 
indispensable for ensuring the subsistence di an 
arniy^ and its having been immemorially inter- 
preted in this manner would, most indisputably^ 
be held a sufficient authority, for any sentence 
passed by a General Court Martial, in conformity 
to this received custom and usage. 

' Challenges.— Captain Hough remarks, p. 748., 
that " the member (challenged) does not with- 
draw till the Court admit the objection, for the 
Court is not duly constituted if any member be 
absent.*'' I do not know on what authority, a^ 
non6 !s quoted, thb opinion r^St^ j* Md I have 
always understood it to be the established practice 
fof the member challenged to withdraw, while the 
Courtis deliberating on the validity of the cause 
assigned. * Nor is a Court Martial duly con- 
stituted until it is sworn in; and Captain Hough 
himself admits that challenges must be made 
previous to the oath being administered to the 

s 

i 

• Challenges very seldom occur, as they are, in general, 
obviated before the Court meets. But at three Courts 
Martial, at which I have been present, the member chal- 
lenged withdrew. 



iQ^^berSk^ The. qufsstiD^, tbjf-ijefi^je, >merely i$, 
yi^ther th^roffiq^s ^se^bled for the purppse of 
foemitig'.lbe Ciourty or any part, of thefii^ can 
eal^cise any. functions before they are duly lur 
v^t^d with fuU powers by having taken the )irer 
scribed oa^h. 

'fhe decision of this question is embarrassed by 
the two distinct characters of judges ecaAjitrorsi ^'^ 
which members of Courts Martial act. For there 
is no other legal Court in which judges are ap- 
pointed pro.hdc vice, and whenever, therefore, a 
Court ineets^ there is vl judge to preside, who is not 
liable to be challenged. But it is, at the same 
ttine, required by law that all challenges to ajurot- 
ftbaU be made when he comes to the book, and 
before be is actually sworn. This practice military 
courts have adopted, and, consequently, the only 
doubt tliat can arise is with respect to the manner 
-in. which the place of the judge ought to be sup- 
plied* For in courts of law, on a challenge fo^ 
-cause shown, ^^ the validity of it must be left to tlie 
determination of triot^s^ whose office it is to decide 
^'Whether the juror be favourable or un&vourabI<|. 
/The trioni/xn ca^ the first man (juryman) called 
be challenged, are two indifierent persons named 
by the Court; and if they try one man and. find 
Wm indifferent he shall be sworn; and then he 

and the two triors shall try the next ; and ivhfen 

... > j.. 
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9n ' ^Mmm!^m^^3f9^»^^ (Ob*l» 

^ tbejuQi; sbattilQT Aa re*" ♦< >^'v o ?id ,li&»nii^ 

' Frofn ihYs^qdkidion It iii^^ ^ '^tSaiii^ 
Jutor ikimofffyfe ethojXtAt>n bd 'Ai9^llwb^"^ll 
cbailettge nrade toMmself/ahd/c^^s^i^W^^^ 
CkptatnUough is inobrrect fai sbfia^ ihsr '^^tM 
member objected tb baiK ftf^A^ fo tbteo^ijfidi o)^' 
jcction." It irlU also show Ihat the; pn^d^Mfij^ 
Courts MftrtSkI assimiliitesj as niacH'ia^ ifie'^^ljj!^ 
of things unR admit, to that of cotrits ttf1a#.' ^Krt 
tUiere being no oonrt by whom kidifferent pihi6ti& 
to act as triors conkl be namedf, laotfiing c&if^' 
siore onezoeptionaUe than that all ibeolUceti 
assembled to form the Court) > tf(^ whom ihk /obf#c- 
tioii is made,, should act as such;, and x^tfafe oUy 
question tbftt ean remain, is whedier. or no^ Ae 
same oath should be administered to them as there 
is to triors. As, however, the cause of diaQenge 
IS searody 'ever contested, it bdng either a matlar 
of notoricfty, or immediately admitted by the 
officer challenged, or of a nature whfd^ the CofUit 
avoids enquiring into, it is, consequently, of lit^e 
importance whether the opinion o^ the Couc(:is 
given, jD'thiff' instancev under, the simotioit: of ^sn 

oath or not t 

» . . . 

♦ 3 Blackstone, 562,563^. 

t But by What authority or by whom could on oath under 
Buch drcumstances be admimstered ? The order, also^ ad- 



^9i.»yj ^'^sm^'iofA^^i^ebmu me^ e^ft 



ijJMigHiMi <tiMl WEililjr of ii)^ el^ettioD) Mule td 
Iiiiii0^ bis presende in oaiiH Airiiig ddibertition 
^|[^||4bfUMnDef^ For|ligufl^4be.Coim;MlMr(ial 

^ gp i> yff f^ of d6libermdi)gm.df)8^ 09iiua 

^|{)lip% fcie ,fKl^^ the. officers tbiUM ^ctipg 99 

^(?f>. iai4 fl4 ^'fM' persons nuat ba exclude* It 
f^Ptta dsow b^iobvmis that the witbdrswing of tbet 
^^p^^fMleiiged is,, amongst officers anil g«ntlen 
rvn^ ftSsyfKJallo tbefreadom of disouasioArfor 
<Miq^9 W^ iie preaentf might prevent tbe . a(* 
BIfssiop of <f>inioBS material to the proper decision 
<dt^ilv?ulg«ct« 

- Ojkxws^^. — Captain Hou^ observes, p. 749,) 
'^'IfW finally approved of, or, indeed, if before the 
piteeeulion bar commenced, I should thhik if any 



• f ♦ J * 
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peieling^ diete oAcen meinben of the Coarc Maitiaiy vesti 
tbi^9 actordiag to snUitary usage, with a. certain •olmrMtey, 
tboii^ unsworn^ m the same mapner as members q{ CQiunto 
of Inquiry, wbo do not take ao^ oatii. 
' 'A question may, in consequence, arise respecting whether 
di* not, hi case the cause of cbaHenge is disputed,' th^ 
ofiinaifli^aa exanaiae vstnesses to the p6fait on oatii. lam 
not certain that there Is any established cusloa m tbis/v^^ 
spect, and even if aay precedents could be produced, I doubt 
whether they would be held legally stfffict^t to. i^muxt tfae 
ajfuiiustering of en oath by.pecsons not duly authbiised.^ ^ 



illegalJty in thexjhar^eff'of mtKlc ofiprooedare Was 
found to exist, it Wowld be the'diit;^'dF Afe'Cbdrt 
to stay their proceecRngs; and that the prisoner 
would be allowed time to meet any new matter 
that might be introduced.** I do not e^x^ctly un- 
derstand this remark, particularly the' l^t sen- 
tence. For, in courts of law, until the juty "fe 
sworn and charged with the prisoner, he hais not, 
properly speaking, been placed oii hifi^ triaf. But 
as this cannot take place at Courts Martial, the 
prisoner's pleading over to the charge may be 
considered as equivalent; and, consequently, all 
informalities in the proceedings or errors in the 
charge may be rectified and amended previous to 
his so pleading. It has, also, been shown, ^ in 
p. 2i., that it is the duty of the Court, before 
entering on the trial, to satisfy themselves with 
respect to their jurisdiction in the particular case, 
and to reject or direct to be amended any im- 
proper or irrelevant charge, or part of a charge. 
But after the prisoner has pleaded over, it is not 
competent for any authority to make any alter- 
ation in the charge, or to adduce new matter 
against the prisoner. For the Court are th«n 
bound by their oath to try and detetmim^ accord-- 
ing to the eoidencef in the matter nofw before them ,- 
which matter is most indisputably the specific 
charge oi* charges to which the prisoner hds just 
pleaded. 



if^frywii^i mpord* . ac,OQun.tBbly, quoted contradictory 
^n&^.,the Articles. /authorities, without attempting to 
^1^^' reconcile them, or giving any 

/^{)i^p wi^ respect to the .one which ought to be 
jpf efevjred. * Hi^ work, therefore, mijst occasipu 
Hiii^ch parpl^pdty to.thpse who read it with atten- 
,tion> ^»d..to those who read it superficially it will 
i^lTord .argument ^nd authority for maintaining the 
..ipq&tf opjmite opinions. For instance, in p. p8K, 
^e q^ptes this remark of Mr. Samuel; " When an 
,.t)iFei>c^ is of that j^ppcific quality, as to be reducible 
,Jp a pfir(ijcular Article of War to which a known 
and distinct penalty is attached, it must be pro- 
secuted under such article, that the plain intent of 
the law and tlie purposes of justice may be fully 
answered." But in p. 411. he quotes this opinion 
of the Marquis of Hastings : " If the prisonei^ 
has incuiTed the guilt of mutiny, he must have 
been guilty of riotous conduct, because it is an 
inseparable ingredient in the greater crime; and 
it lies in the discretion of the commanding officer 

♦ That part of his work particularly which is placed unJer 
""the 50th article, 16th section, of the Articles of War, is a sin- 
gular instance of contradictory arguments and apparently con- 
iiiodng authorities. But it is impossible to imagine what ad- 
...vaQt^ew^s contemplated in submitting to the perusal o£ young 
officers remarks which may mislead, but cannot instruct, and 
the pernicious tendency of which must be so very obvious. 
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iji&.pr^enrat^ien of, diseipjUnfsty .bj^w^ioh v^^ 
^i|l iMtgiui^d in.lirasiiqg die e^ifti^t qf tfiencr 
cyu^gp.:/ The.Cdurtji tberefore^ afta contioiianUy 
to.its^of^ in dedding the eaust^au^ pf, iiQtir 
exi^wQ^ of. qrimiiuJity on the (Cfile iwhicb Ma^lgC 
due aQtborily bcfeu snbxoitted to it$ jmiffOfsi^ 
a^ottgh it may surmise the trani^fressioB to:be of 
henvier slban^ No question has. ^ve^jr been tbivviTi 
on the propriety of trying des^^rters (exee[^ in 
aggravated cases) for absenting themselFes in^Kifvi 
of charging tbem with desertion^ in order |bac the 
Ikult loay be corrected by a moderate inflictioi^ 
This is in exact accordance with the practice. pf 
British courts of justice, where indictments ai^ 
continually preferred in terms which shall r^aeh 
only a minor shade of an offence otherwise capital, 
so that. chastisement may visit crime without being 
carried to what would be in the special dase an 
objectionable extremity." Any remark iniist tie 
sup^iious to show that this last opinion is founded 
on the most indisputable principles of law both 
(^riiiiihal and military. 

y, Apia^TKUr OF v^w, ]^lls>IB£l,a«**- Captain {{^gb 
Ittis tUHp ifi;e<|ueotly 'quoted opinions without o(Hv» 
sileijing wheAer or not they were in eonfornritjr 
to either the letter or the spirit of military law, or 
to the establishedvp^aetice of Courts Martial. It 



yMmmtfem^g bid soMe.'prt^iii^^iB brderto 
etki^^thg etTCMouMess of- the opittion otfecteil 
tt»;iifiiOiy^.tia^)»oiM'iie merd j quotei M^Artfnin 
Whb- buft '^faBeriFed, tbat ** the additkm of tiew 
iMiirty^r^ wiittld iiflder ofty dretHoastftnc^ btf « ^rety 
ManAMitt ffreeedent, perh^ iAscbtMy iB^id:' 
toutCiqpittitt Hoygti liiis not remarked thaf'dte 
i^«fSrittvlb<MfItyj on wkseh M^Arihui'f dbservation 
f^tsy thid opinion of the Advocate-Geheial and 
SKlkitbF of thb Admiralty, Tirtualty admits '^ttet 
tlia MffiCiOn of new members would not betlkgal. 
9dr' th^ words are, *< The addition of new 
in^ari)^»s^iil liol be pfisper^ unless sueh persons 
sihOuM hear or be well informed of the etideiice 
^^%Ki bisibre their attendance/' * 

Tfce practice, however, which has been for 
many years adopted of appointing more than the 
legal number of members, might seem to show 
that some doubts exist with respect to the legality 
of adding new members to a Court Martial ; but 
this precaution may also have originated in a wish 
to obviate the interruption and delay which their 
a«i^iOn j^mist' always occasion. The easiest 
iR^er on militi»7 law, who notices' this point, is 
A^Sfye^ aDd his opinion coincides widi that of tlie 
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maikmtyi qtiotdd by^^ M^ Atilmf « w^i^ .Jofit f i^w^f^t^ 
<Sqit)dmber the aUi^ 1745*.. The I^piig pr($v4ef2;9l^9 
theeefitafe, of iMs opiaion, «a it. JbiAs. never, f]^^ 
^birtedi^ be. illegal by aoy.comp^tewi^ ,mtk^i^9 
HiKoiild Bi&ae .be sufficient to give jt th<@ fprc^ pf 
eualonik Bnt it rests, alao, .on tbe lao^l oby^OMs 
retsons <if expedkney ; for in the field oiifin.plj^s 
wbeve there are fern officers, Cour^ Martial in^t 
<beeoine reduced below the legal numb^ of I^^f];k- 
ber3» And it might be extreoiely.inconveoiea^t,. or 
even i^posKsible to assemble an eiotii^elyjieiv 43Qiirt 
In sw?b<^ ease does justijze require that ai^ ^cf- 
fendep, perhaps, accused of ^utiay,, nuir^ertcjiOr 
^ome other heinous, crime, should e^^e J^n- 
punished^ or that fi>rms, adopted . ia,- .$itufiti^s 
where th^ could always.be acted upou witliout 
defeating the ends of justice, should give way to 
the best means of promoting them ? 

The -only appai*ent legal objection to this mode 
of: proceeding, arises again ^from the twofold cha- 
racter of imembers of Courts Martial; for jurors 
cannot be renewed during a trial, and there is, 
perhaps, no instance of tlie judge becoming i|ica- 
.pacitatedon such asi occ;asion. But m courts of 
lawitbe prooeedii^.are not recorded, nor dp ad- 
jcyarnioenlA take place, and it is, therefore, rndis- 
pensable, that each trial should be finished at ohe 
sitting. At Courts Martial, on the contrary^ the 



t^dce^Tfig^ fM catefMf r^cftA^^^ wet' adjMm- 
'fMMs tak^ pikte frbtn day id dfty^ oir fbr'a>IOt|ger 
|)etiod. In «Ase, also, of a jof<Mr being oMijgdd to 
^ittiA'aEw, «D incotiventence oGcai-s in empaneUing 
2i new jary, and putdng the prisoner again 6n lits 
ti^l. But Courts Martial are often- held attd«r 
i^^umstances and in situations where the protrac- 
lEkm of a trial becomes unavofa^able, and wbers^' in 
case' of Clisnalties so likely to ocittur, it votild 
be impossible to assemble an entirely hew cotirt. 
It mtist) at the same time, be particularly obsei^v^, 
that the not adding new members woald be of no 
"benefit to die prisoner; for he could not be ac- 
quitted by a Court consisting of lesi' than' 'the 
l^al number of members ^> and he woald, there* 
fore, be liable to be tried de nova by a new court, 
arid might, in consequence, be subjected to a pro- 
longed state of arrest or confinement* 

Identification ioF the Prisokeb. — Captain 
Hough, in p; 750., observes, " that proof must be 
adduced that the prisoner possesses the character 



* If, by any circunistance, a Court Martial be reduced be- 
low the legal nuniber of members, the Rmctions of the remain- 
ing members immediately cease, as they lit longer form a 
court legally constituted, and thejr, eoQAequmtlly* eaanot 
perCprm as such any act.whatever* lasuclv ^ cas^, tshei^efore, 
(hey must break up and report ^e circui;[i$||knce to the au- 
thority by whom the Court was convened. 
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aitduc^ cfTHre^riredi nor liiv^ f bfel^ hoatifi^itfi^^ 

Jd^AcNt»c«M3eiierid 011^ 
stone'ft ;trHil becMimes tqvMfy dpf»cMef^^^$^ 
Mubantto ihtt Gdixrt (he dbservedH tAfeeth«ri4k€9^' 
•nr dn tbe otOmt te ctSl fer -evideaeeio^fi^e^e-^tai^ 
exittnice of manifest iihpediattstr bt^re^^^^ 
pnooaedun^ ttie^iiramii^ - wUch hr to pfesutna^MlM^^ 
ilt^Hty of tile witirant; and, -doosefjueitfj^ *tbiit^^ 
Ifae ctOfwa it! iasving^ ibe warnoit has i$kenxlsifkm < 
itself what does 4tot b^ong tiy ft; or whetheiv'fi^i 
of^atioft being taken, Aey vfiU preaimiia iknat^WsBini^' 
fcst impedhnent did esdst^ For llie pri8bii^'%r 
brought bc^e a Court Mafttal by oi^d^ of « • 
competent actthority tinder the character of an 
officer or a soldier, and this ^rder is primA ffusie . 
sufficient evidence of his being the person intended- 
by the charge, and of his being subjeiit to the 
jurisdiction of a Court Martial. It, therdbre, 
reaains for the prisoner himself to object to his 
identilgr, , and i^ Xivge tbe several pleas in bar .of- 
trial.^n^dbi ih^ Itiwallowj^ him to plead; but ixp. 
rule of law obliges the prosecutor, or requires the 
Courty to ent«r into juiy enquiry re^)ectiiigpl|^ 



direct ift aijmp^red jjf the prwoi^.fifla^Hs that he Is 
th|E^i$lum fif«9oji«'' * X4 howi^j^r,. t)w pps/^tf!^ 
should refi^to^o either, { do oot obserre m any 
law hpoh any: rule liud down for the further pro- 
cefidii^ of the Court f ; and even if the prisoner 
admt^ his identity at diis stage of the proceedings^ 
h^.i^ay-aAervards dem^ it, by pleading tp the 
juriadicticm or in abatement As, therefore^ the 
lasf does xutt positively r^uire that, on the prisoner 
h<^g.bfOP^t to the. bar, propf of the identi^ of 
thie prisoner's person shall be adduced,, and as 
such proof could only tend to embarras a subse- 
quent stage of the proceedings, there can be np. 
necessity {or Courts Martial adopting a xnere form 
which might involve them in inextricable ^d|fii- . 
culijes* .. , ' 

If, however, the prisoner is chai^g^ with: ioto* 
proper conduct in a particular -^rbaracter, m- in 
that of a commandeMn*(^ef of a bodjr of foices^ 



♦ Starkie on Criminal Pleading, p. S89. ** " 

t Hawkins, Blackstone, and Starkie, pass it ovif in lSlea<A. 



2M 'imit^hdh'Ct^hinl^^^ [Ch.lS. 

it Ibdti b(ic6m^ requisite that the prcfcec'utor, 
sYhtld ^tha^ pirbVe thit tfce prisbhtt i^tts dctvLsSiy 
vested whh 1i^ chai-actei' atribe-tinife iillejged^ or 
that the prisoner shotdd aidmit i^ But this forms 
part of tba evidence in ^pport of the prosecution, 
aw} is perfectly distinct from the legal form of 
identifying the person of the prisoner, on his being 
brought. to the bar. 

Communication of Parties with Witnesses. 
— Qaptain Hough observes, p. 798., that **a witness 
may see questions before the trial, but mu^t not an- 
swer them." But this opinion is not supported by 
the authorities quoted in p. 526. ; for the Marquis of 
Hastings merely censures the instructing witnesses 
severally in their lesson beforehand, the impro- 
priety of which must be self-evident ; and in the 
extract from- the proceedings of the Court Martial, 
it is clear that the objection arose fi*om the ques- 
tions having been concerted between the prisoner 
and the witness. Captain Hough, also^ in p. 602., 
adduces the opinion of the Marquis of Hastings, 
and of Tytler, to show that a prosecutor ought to 
instruct himself in all the circumstances of the case^ 
and by what evidence the whole particulars are to 
be prov^id. Nor can a prisoner be denied the 
same liberty in preparing his defence. Such 
communications, at the same time, are perfectly 
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legal. *Mw4 it,.therefi3r^.|i»3rj^y r^i^iMi % the 
parties to a^/certaia by titw crQ6S7«xi^aiuiatiw .(f si 
witness vvbetber or not .b« is at all biagsedoi* iale^ 
re$l^ in the evidence which, he. givoa* 

As, in English courts of law, dthei' pctky inay 
object to the competency of a Witness, <yrlti^ his 
etsedfbilky by the most unrestricted cross^xarain- 
ation, the preliminary question, ' mentik>ned by 
Tytler, and quoted by Captain Hough* in p, 797*9 
is never in them put to a witness. This form is 
pi^culiar. to the Scottish courts of law. f 

Art. 30. sect. 16. Finding and Sentence. — Cap- 
Articles of War. tain Hough has fallen into a very 
material error in stating, in p. 521., that a charge 
may be brought within the intent and meaning of 

,* The mere coimnuoication of a party with fi witaess, 
either verbally or by writing, is not included amongst the 
causes which render a witness legally incompetent, and, there- 
fore, the party objecting must prove that the communication 
was of such a nature as to render the witness incompetent. . 
f ^ When ainritB68b'wa^ liable to any objectioit on i^ccqunt 
of interest, &c., the old rule was either to examine him upon 
the voire dire, as to his situation, or to call other witnesses to 
ppoVe the feet which rendered him incompetent.*'—** But 
(he modem practice is to swelar the witness in chief in th6 
firit instaaoe; and if at any time during the trial, it be disc^ 
vered that he is in a situation which renders himincompetent» 
It is then time to take the objection." Peake, on Ev. p. 195. 
With respect to the latitude of cross-examination, see 
anie, p. 67. 



on this principle he has srnoiged, ooder the'3lldr 
article, 16th seotioft, various ofiences to^wbi^h tkiB 
article cannot possibly pppl;« For it is P^^^ff^^, 
clear^ that , .. » r - ^' 

CondiicltaaidKcotkiing the/efaBrader. of "^ ^c0lP 

and a gMlleiiuas; 
ficandaloM and jdisgtmodBA cendsct higUy tai^ 

bflcxmungyfto* ?•' .J^Jl:' 

Hiighfy acaaddMa-andtdisgnicefiil <biidiitit>^i]»«' 

• beooniti^ &c> ; vj ^:^'[ 

.Condnet highly unbecomkig and degradiajg 

tiO|&c.; :i-->s 

Or» parttcufauly^ braving in a disorderly m^a^ 

ner^ unbecoming die character «f an oflloez^^^. 
- and similar ohai|;es^ im^faich thsieofd^lfm^i 
. ti^nantik ovaittad, . j Si.iL 

is mot the same oflfence as behamng in n 3canidlou$y. 
if^mous nianner^ such' as is unbecoming the cna^ 
ritcier gf dn officer and a gentleman. But tt is a^ ' 
incontrovertible principle of law that ^* In an' in*, 
dtctment noting material shall be taken' by. in*-' 
tendment oi Implication ^ f and, cjonsequently,' a 
charge drawh up in ai^ of lihfe atoove 6r' siihilAt 
forniul^ cah^iot 1^ brought under this Ardi:!^ 'of 

* 4 Hawkins, 58. 



AH^G^Um^.ma^be;; toitfa^ of ifeoSillb 

-'Captain^Hbagh, however, in p. 497., argues that, 
(ft^*fri' sevei'aJ' cases Courts Mairtial have applied 
the penalty specified in this article to convictions 
m diarges not drawn up in its pfteisewordsy^ it 
must be inferred, that these courts were of opinion 
that sul^ dwrges caine imder tfaii particmiar ar- 
ticle* * But on what grounds can this' inference 
bfi d^sfendwi ? For m>tfaing fiistber can- be known 
respecting the opinion of these oonrts dna'is'ccm* 
t^Ssatd ia the sentence^ and not one of tiiese sup- 
port in any manner the conclusion drawD by 
CSaptain Hough* It is, at the same tim:e, iscon- 
trov^rdble, that Courts Martial are averse to 
being restricted in their judicial eapaci^, and 
that they will never, therefore^ admit diat a charge 
rests on a specific Article of War^ unless it is 
firamed in the precise words of that article. It) 
eases, also, where the pvu^ishment is l,di,t(\ the, 
disore^iop pfth^ Court, as it is in tb^,2d arjti^jle* 
24th..$0cjtiqn» nothing can be learned frpi^ tp^ 
pani$))ipeiit awai^ded, beqause its ^^tf^r, q^;]^ 
^verity most depend entirely on. th<p cl^pijyp^st^c^ 
of^eaf^ gartiovlar oise* But tl;^ $>v9irei£pa,^4^ - 

* At least as ^ 88 I understand the intention of Captain 
Hough's remaiks. - >' • > 
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•cjomnStfiiders^lttHcM^f ka^e eiiaeavbiltat to un- 
pres*oi^ tnfenibers of Courts Martiil,' that, when- 
ever «n officer is found guilty of conduct unbecomTng 
an office and a gentlemany he is no longer a proper 
person 't6 remain in the army; and that, conse- 
quently, the only punishment which they ought, 
in such a case to award, is such an one as deprives 
the prisoner of his commission. But that, should 
they be of opinion that the facts alleged in a 
charge submitted to their investigation, in which 
these words are* used, do not amount to this 
offence, but that the prisoner is not altogether 
innocent, it is equally their duty to acquit him of 
it, and to find him guilty of any of the minor 
d^rees of unbecoming conduct, whicti is certainly 
included tinder it It is in this sense only that 
His late Majesty's sentiments, quoted by Captain 
Hough, in p. 521., can be understood, and not as 
pointing to an Article of War, which could not 
possibly apply to tlie charge remarked upon^ 

The error, therefore, which Courts Martial- are 
apt to commit, is not, as it might be supposed, from 
Captain Hough's work, the unduly extending the 
construction of the Articles of War, so as to*em- 
brace witbin particular Articles ofienoes to which 
th^ do not apply ; but the not lEidmitttng, in cases 
where a specific penaltj'^ is annexed, that a charge 
is ^6 framed as to bring it within the Article of 
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War iiffi^ded by the prosecutor. .Tbe same 
pdo-ciple, alsO} sometimes ii^duces Courts. Marti^, 
when the conformity of the charge with the article 
cannot be disputed, to put a construction on. the 
particular article totally at fwriance with its ^- 
vious intent and meaning. Hence with respect 
to this Article an argument is drawn f^ropi the 
words of the last clause ; ^^ Provided, however^ that 
in eveiiji charge preferred against a,n qffice^^for SHch 
scajidalous or unbecoming bekaviourf'* S^Cf For it is 
contended that the adversative conjunction he^re 
introduced fully justifies the separation of .this 
offence into two distinct degrees. But it is con* 
trary to every received^ rule of interpretation to 
consider the affirmative part of this article as 
affected by subsequent words obviously not intror 
duced with the intent of explaining pr modifjiiig 
the preceding ones^ but for the express purpose 
of making a new and distinct provision. * The 
words, also, S2u:h as is, under the construction 
controverted, would thus become of no force or 
effect. But, as these words are not repugnant to 
what precedes or follows them, and, are, on the 

♦ A simple perusal of this artide would, I think, convince 
any person, who had not formed a previous 0|[^{on,'that the 
Ifwt. clause was never intended to explain or nmdify-the &%t ; 
but introduced sobly for the purpose of requiring a ctear 
specification of the facts, on which every charge of so dis- 
honoring and ruinous a nature rested. 
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contnuyi essential U> the proper deftoitton of the 
olfenee here described, they cannot be rqected; 
and it musti consequently^ be concluded diat» to 
find the prisoner guilty of this (dfence, it must be 
proved that the bektmour unbecoming the tAarmter 
ff an officer and a gentleman was also such as is 
scandalous and infamous. It is, on this account, 
that charges for conduct unbecoming the dkaracter cf 
an officer €tnd a genUeman are seldom framed in the 
precise words of diis Article, both in consideration 
to the officer accused, and, also, in order that the 
difflcnlty of proof may be obviated, and that the 
C!ourt may be at perfect liberty to modify their 
finding according to the evidence adduced, and to 
award punishment accordingly. But, whenever 
the precise words are used, correctness of procedure 
and lenity to the prisoner, will be best consulted 
by convicting or acquitting him of the whole 
charge. 

Cantain Hougb'g ^^ ^^^ remarks wiU, perhaps, 
claflsification of of- evince that Captain Hough*s o})!- 
^.^^ nion in this instance is in direct 

opposition to both military and criminal law, it 
will not be necessary to enter into any examination 
of the. cases, which he has so erroneously arranged 
und^ Articles of War. that, most undoubtedly, 
never were in the contemplation of the Courts 
Martial which awarded the different sentences. 
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For Captain • Hough's classification of offences 
proceeds entirely on the illegal principle that, *^ the 
charge was brought within the intent and meaning 
of the Ardde * ; " and that, consequently, it is a 
niatler of perfect indifference whether an officer is 
accused of being drunk on duty or of being drunk on 
duhf under arms ; or a soldier of insubordinate And 
mutinous conduct, or of mutiny. Because, in what- 
ever manner the charge may be 'expressed, it is 
still competent for a Court Martial to supply by 
intendment or implicatioti the material words neces- 
sary for bringing the offence charged within that 
particular Article of War, to which it may have 
some degree of similarity. But it must be obvious 
that such a mode of construction would com- 
pletely defeat the object and intention of accusing 
a prisoner of a less offence, or degree of offence, 
than the alleged act might have warranted ; and that 
the prisoner would, in such a case, be actually con- 
victed of an offence, on which he. had neither been 
arrai^ed nor tried. A reference, therefore, to 
Captain Hough's work can only mislead, for the 
running tide to its different divisions points out a 
specific Article of War, which, in numerous in- 
stancy will be found on examination' to be per- 
fectly inapplicable to the case quoted, f 

* Case Book, p. 531. 

f For instance, the material words in the 5d article, 2d fiec>- 
tion, are, ** ihaU begm^ escUe^ came, or Join in any mutiny or 
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Revision. In p. €Q% CApCain Hou^ quotes 
tbese word^, << Had it been praeticaUe, the Com- 
madder of the Forces would have -ordered ^pro^ 
eeediogs to be re^ised^** and then obserYes, ^^ the 
object' of which would have been, no doubt, to 
have taken evidence, which might have been to 
the prisoner's advantage, as the whole of the 
charges might not have been substantiated, and 
consequently his punishment might have been less^ 



sedition, on any pretence whattoeverJ* But not one of these 
words are used in cases 9* 11. 13, 14. 16, 17, 18, 19, SO. 22,. 
25, 24, 25^ being one half of the cases quoted by Captain 
Hough. And of the 9th article, 14th seetion, the material 
words are, shall be foiuftd drunk on his guard, pariy, or Mker 
duty, under arms. But this kst material allegation, is not 
contained ia cases 9, 10, 11, 12, 13, 14., quoted under this 
Article by Captain Hough. 

In quoting the Ist article, 7th section, Captun Hougb has 
inadvertently put a full stc^, whidi is not in the ArtscleB^ of 
War, after the word arrest; a material error, because^^ though 
this Article is not expressed with sufficient precision, still it is 
evident that the penalty prescribed in it is merely asking 
pardon of the party offended. Consequently none of the 
cases here given l^ Captain Hough apply to thi» Artide^ aad 
partici^brly 1 can affinn firom personal knowledge tl)iit it was* 
never in the contempktioB of the Court Martial which 
anrarded the sentence quoted in case 6th. This last remark 
applieSi also, to case 21., quoted iwder the aotlu article, 
16th secdoii. 



r 



aiid'OoiiUii9ftb»yebe«ngieatfr.^ TheG^O.Q.C^ 
l«t JimelSlfi, only directs than ^^Jresh witnesses 
M« M!t tq be examined on revision." But iniUis 
general ocder^ on the contnry^ the Marqws of 
Hfwiings positively directs, that, ^^ wheaevee die 
proceedings of Ciwrts Martial are ordered to be 
revised, their revision is to be confined ta the matter 
iAready reeordjsd on their proceedings^* f In the 
eaae, also, of Colonel Cawthorne, the Court wa3 
not ordered to revise the sentence which they had 
passed on certain articles of the diarge submitted 
to their investigation, but to proceed and in- 

* This case is a striking iastance of the want of fM'oper 
conidderation with which the cases in this work have been 
sd^etedy and of Captain Hough^s ignorance of the subject 
whkh he pfetends to diseost. For as, in thk instance; no 
evidence on either side had been adduced; and the conviction 
rested solely on the confession of the prisoner, it must be 
self-evident that the re-assembling the Court Martial con- 
ttdered necessary could not have been for the purpose of 
revising the sentence, but of commencing the trial dc novo, 
T^ appears clearly irom the remark of the Commimder of 
the Forces that the prisoner might have forgotten what had 
passed in a state of intoxication, and that, therefore, his sub- 
sequent confession of acts alleged to have then occurred, 
<k^*hs notto have been held sufficient for his conviction . But 
this commencement of the trial de no9o would have been 
Wt^lf fertile prisoner had been legally tried and convicted^ 
and eomequently could not be tried a second time for the 
same offisece either by the same or by any other court. 
f Case Book, p. 398. 
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ves%aAelihefK«ftiak)i^£'iiiticle$ q^ i^ch^tf^J^;^ 
pii»vfoualy r^fittiaed froia gi^iogtaftoj. i^fiwiffi^ 
Tbkk fiBse^. tt tliQ same time, a{]|p49ap»^ to »be «f<ar- 

bccsu00<tlie Caun bad<m thefirst Articlieji A^|u^ged 
CqIcMI Cawtborne tp be cashiered aad decked; 
imivoTthy fta serve Hiis Majesty in any military- 
c^pacily whatever; so. that iuk evidence afieding 
the foMrmer decisipa wvid haver transpired, during 
the investigation of. the remainkig ardcles^ whiobf 
could possibly have ' operated to the detriment 
of the i prisoner. ' As usual, therefore^ Captain' 
Hongb*s opinion is unsupported by the very au- 
tfaorides which he himself quotes, and the observ- 
ations on this point in the preceding pages will, in 
consequence, be probably found the miost coir^ct. 

in making these remarks * I am solely actuatecT 
by a wish to prevent the reception of opinions,. 



* These remarks have been confined to points of material' 

importance, and I have not thought it necessary to notice 

^heflthfsremtrt.which oflctir m tbia work*. For ins^ce> in 

p^fSfk^, CapUm Mough <»dds to the. pleas in ber of trial 

\dmaHbei,kif^ Bhcki^ime an alibi, and t|ien immediately quotes 

these! words from a speech of Mr. Gur?iey : *\ An alifaa is tibe 

fantofall <2|/tnio9f^i&q." Whence Captain Hough derived this 

anendment of Bta«kM<me I k^pw not; l^ut mo^ certaialy ^ 

:^alibi knot a plea ia jUff of trial, ^ou|^» if it.ciw,.be^ubi: 

stantiated, it is the best of all defences. . ^ 



'vft/kWij^piktlb mt to hftve be^n cidtrtnekl'^tbtinRr 
dlteT^icUiiaticfti by cofi^eient itiiiOWled|^"of '^tire 
^j&et/ and y^hiSti so olmbtisl^' tend to 'mcfeask 
xhk titicditfitfty of military H^w ah^'ld^ tfmbkrrfta^s 
the ^practice of Courts Mbrtml tvitfi Hinnee^^ury 
^btibts and distfaictiohs. ' That -Captftiil Hongh 
^vet^ conteisfrfated that bi? vi^ork could be 'pro- 
ijucttve of such cbilseqtiences cannot 'be supposed; 
for he has, with the most unexampled candour, 
produced authorities that in most instance^direcdy 
contradlet ihe opinions which he mftintaiiis. * Bat 
tt might be reasonably expected that a writer on 
'military law should, in the first place, fully ixistmct 
liimself ^ what that law is, whether derived fi^om 
custom or written ptovirions; and that, after vEtds, 
be should ctt^dfoUy consider whether die roles x>f 
iaterpr^tfitioQ and of proceeding obsenred in n^ili- 
tary courts differ in any point from the positive 
and undisputed principles of the law of the land. 
For if they do not, and Captain Hough has not 
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' '&h what principle, atoo, Mr. Samuel and ** Vattel oa.tfae 
TLkwof Natibns,** are quoted for the purpose pfiixplaiiiing 
^^fikt a iafegttarS iff,' I catinot imagine. I should fastvb thought 
"tliat Captain Hough himself, or any other cAder, wotddlmve 
'tfeen 'much better authorHy; for it i« an eMabilfthodViiiaxim 

^ftaw that teebnieid terms sfaAll be'tMNkiniMod ihnhat smse 

inSyhich they sre usedih'the piirtieiila»^aM qvptoimion tp 

which they belong. \ ^ . . 
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even attempted to shew that there is any such 
V ariance, it is not only unnecessary, but pernicious, 
to disturb the received practice by the collection 
or expression, of contradictory opinions unsanc- 
tioned by any authority^ and by endeavours to 
.pervert the long established. and only legal mode 
of distinguishing the kinds and degrees of offences^ 
which are described in the Mutiny Act and ArtideSr 
of War* 
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APPENDIX, 



No. 1. 

f 

^HE following General Orders published to the army 
of Bombay, as they afford much information in a con- 
densed form on the subject of the preceding remarks, 
will perhaps be considered an acceptable accompani* 
jaent to thenu 



GENERAL ORDERS. 
Wead Qitariersy Bombay^ Monday^ 9th June, 1825. 

BY THE COMMANDER-IN-CHIEF. 

Ist. Previously to their appearing in the corrected 
general code of regulations £br the guidance of tlie 
army and its departments under this presidency, now 
preparing for the press, by order of the honourable 
the Govemor in Council, the Commander-in-Chief 
directs the adoption of the following introductory 
instructions relating to the very important duties of 
Courts Martial. 
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Jiiatter wUl |» found, but ,for..die M^t^^mi^A^ 
^coi^ist of vtuit Jba9 hitherto bega 4 .^9d^4i^^dib- 
^irwd b tjie ppnduct of am MUi^^^CoiiK^ 
,ith«8 wapted the prwDUiOgaiteisaw^ ;of. ^h^^etiiMr 

practice. 
/, . V COURTS JVfARTIAL:>. 



* ^ 



.^.4« Th^ duties aUached. to offlc^ers nrpiiiljDod op 
(Ipuit^ Martial are of the most gj^^ve^a^ JummUaC 
^i]at«|r^^ and i ia .order, to disdbaijgig^ ^^a^a. fi^.i^tl* 
and propriety, it is incumbent ^n nil niffirif p tO JImMI' 
themselves diligently to the acquirement of a cocipe> 
tentlmowledge of military law, and tormake thethsdves 
-jjerfectly Htcquaimfed with all orders and regulations^ 
awi^th "(he practice of Military Courts. With this 
view the €6teinffi>dihg olBce^ df regiments are to re* 
stjHire.all j^^erspn their ex^raoqe mUf th^ ^nply, and 
befope the^ are niNZKinated to be members ef Omins 
J^iartialy. to attend the proceedings of smch ispiurts, 
until the commanding officers may deem them com- 
petent for the performance of so important a duty. 

.(^^^^tVVtea any Eurapean or native offii^iir is piu 
_p4^, pre^t in oi5d^ tab^ brought to .4rial,b^1^e^ 
General Court Martial, immediate^ infarmatiep thj^i!^ 
of, accompanied with the charges preferred against 
•hfih^cltlly ifgned, inust be seht ftf th^^A^utant- 
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^toiL ^o ^'|liW lfe n < tfe Sicbirreiiience arising from tte 
'^aMemMy of Oeiiend. Courts Martial, 
'9aMpe»a or native, it Is directii^d that -all 
officers, previously' to transmitting 
>^Mget4o Head Quarters, shall carefully investigate 
lAli^'^vciHastances ixi which the charges are founded. 

4* Wheiever an officer is put under arrest, h^ is 
'«triGtiy and invariably to consider himself confined to 
*fait qoaiters, tent, or other place of residence, until 
.xegniar apf^ication be made to the <:ommanding 
oaaffi^iari rt 'l iic liberty or range of the garrison, tan- 
UPtmiiat, or camp, by whom it will inmost iii^anc^s' 
sbtf^jHuited, or, when necetsaiy, referred to the Com- 
iMNVd^'^*^hief« 

.^ ^ ^.^ In drawing up charges, the utmost precision 
|nu8t be obaeryed in specifying the fact to which cri- 
.minaliiy. Is attached, and in describing the time ami 
j^lace when and where such fact tool^ place. 

;>^'6. -AtMs of a distinct nature are not to be indnded 
^'•^ant tAd the &ame charge or instance o£ a diarge, 
(t^ttt each different fact is to be specified in a distinct 
• instance or charge. 

7. Alt extraneous matter is to be carefully avoided, 
^-ftnd nothing is to be alleged' but that vfhTch'is cul- 
-pable, aifd which the compldnant is prepared to sub- 
iiBihU^te' before a Court Martial. ' * • "' 

. . . 8, It is not necessary that it shall be specified \n a 
charge, that the offence alleged has been ccnsu^itte/l 
in breach of any particular Article of War. Rut if 

5 
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-the cwnplainapt wkfaea in* arfijeefc t W « i ftM g acatBed 
to the preoifte penahy pretcrjbed. w .anytpatticiaki^ 
Anient, the cdinmative part of th&\cimi^e mnstidmBr 
be drawn up in the same words that are empleyedriat 
»uch Article. 

9. The Commander-in-chief directs, llii^ wtiaii^Ver 
a report lA made to a commanding ofieev «f a gar- 
Hson, station, or divkion, (tn any {^ace wivere ihett 'w 
no form of civil judfcatmre in ^rcie^) liiat a. murder 
has been committed, or tha$ a dead hud^ suppoeed 
to h£|Te been murdered has been founds he sballr im* 
mediately direct the body to be examined by a me- 
dfoal gentlemim^if one ia at haad, or o^erwise by the 
most competent person to give an opiakm on Hieii m, 
subject, and a. Court of Enquiry to be assembled in 
* order to investigate the circumstances of the murder. 
It shall then be the duty of the Court of Enquiry to 
ascertain, with as much exactness as possible^ the 
precise nature of the wounds or blows^ and of the 
instrument or means by which deatli was occasioned, 
the person or persons who actually inflicted the 
mortal blow, and if there were any aiders or abettors 
in the commission of the murder, and such other par- 
ticufers as may afford the means of drawing up a 
diarge, ^hould Ats be found requisite) against the 
individval or individuals accused of the murder, in 
that« special manner, and with that precision which is 
ne^ttired by law* 

10. It is not to be supposed, that a charge is of 
ijkii^to be lakt before a Court Martifd in the form 
W^fch^H hste beef«i ^dKawn up Ify'the'cotanplaidatit, 

^ 10 



^Bit isicuniftttettt fiar* tiie dBeer wlio «iay order ih^ 
Gmuft to bo MBcmbled, to n^ike such aiteeation in it, 
eMter <ni its sutetanoe or in otker rtspectu^ to lie mtfy 
deom requiBiteu 

11. But after a charge has been approved of by 
« proper authority and ordered to be investigated, it 
is not coyipotOBt for the Jo4ge-Advoca(e or any other 
person! U> laake any alterations in it without the con* 
font 4^ •Mch Jiuthrmty being prendooaly obtained* 

12. It 10 Mghly improper that charges should be 
kept in reserve against an oficer. or s<rfdier until they 
have aecamulated, and that they -should then be 
brou^t before a General Court Martial collectively; 
iwhereas eveiy diarge should be preferred at the time 
when the fact or facts on which it turns was recent^ 
or, if knowingly passed over, it ought not either in 

^candour or in justice to be m future brought into 
question. 

13. It is to be particularly observed, that an officer 
has no right to demand a Court Martial either on him- 
self or on others : ihe granting of a trial resting solely 
in the discretion of the Commander-in-chief. 

14. Nor has an officer who may have been, placed 
in arrest any right to demand a Court Martial on him- 
self, or to persist in considering himself under the 
restraint of suoh arrest, after he shaU have been re- 
leased by iH*oper authority, or to refose to return to 
the exercise of his duty; 

15. .After a prisoner has been arraigi^ed on specific 
charges, it is perfectly irregular for a Court Abirtial 
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agfodBiiiimt symtn abhougli heiwjr^ndtMvsli^aaMrua 
Ui^^deieDcei Tbettrial 0a:Ae^laKgmr^iAt<^M^A 
famntiie^refffiMM:\y cobchided^ and thenar i£iae9emtay, 
the: {Iri^oner niajr be tribd on any fiurther ac^kition 
(bal/b hraught against lum. ^ ' 

16. No officer or seedier being^ acquitted or cdn- 
iacied '9€aMSf tiSettcity h liable to be ttitd i[ second 
time ifqr tlie ««ie oifefiee. Bot it itoQit be tibttervtBd 
that this provision cqj^pUes solely to fiiai i» Uie aanie 

id^nt^al acif and crime> and to such persons as h^ve 
in the first instance been legally tried. For if any 
illegality takes place in a trial the prisoner must Ji>^ 
cljschsu*gedy and he remains exactly in the same situa-, 
tion as before the commencement of thes^ illegiil 
proceedings. The same charge may, therefore, be 
again preferred against the prisoner^ and in this case, 
he ctmisoi plead former acquittal or conviction in 
bair^of his kttpendhig trial. 

« 

17' A prisoner cannot plead in bar of trial that 
he tiai .dpi been furnished with a copy of the charges, 
or that the copy furnished him differs from those on 
i^luch he,hfis beep arraigned. Because, though it is 
jpustOKifu-y to furnish bim with a correct copy, it is not 
Jeg^ily jpepjessary* . 

: *lBi Tbe . teadt ^mmber of members ;.of irhidh - a^Ge- 
«0rai-^ Court Martial in Hts Majesty*s ser^Fto^ 'Oan 
J«gally>490tiii^l^r the trial of: an office, or lbr« being 
«dA2p«t^il« to^adjudge a soldier to loss of ^ ^r limb, 
or transportation, is thirteen and to award' a lesser 
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MnaeettlBBrkbitrikWBbeB; 4rhetheB iiB&CmsBiiA^aom 
Matiiak^iffi&kiiqieui or .ntlsvey ir noa BotLiii.orte 
ti^fne«ellt thiB)legal> number fram hrtfifr dimintrihgi! 
hy uoha688.,6t oH^er accidait% arGeneal Qcmtt 

Martial ought always^ if posdblei ta con^ of fifteen 
members, or more. 

^r-^^. Ml mmib^TB U-ya General GoiMtr: Martial of 
^ thafrwrty nunber it ntay coneitt^ moat beidulytswom 
iasrjtndrTote^ and grre their' opinions^ .> 

20. Ifthe President of a General Court Martial, coii- 
l^isting 6f more' members than the legal number, be 
from'^ariy cause unable lb attend the Court,'a warhint 
may be issued appointing the next Bernor memW 
President, and the trial proceed without interrup 
tion. 

« 

21 • Whenever a member is prevented from attends 
ing a Court Martial, the cause must be difcly certified, 
and that member cannot again resume his seat. 

- 2^ No act can be legally performed .by a part only 
of a Court Martial. 

^3. The day and place of meeting of a General 
Court Martial having been previously putiBsh^d in 
general or division orders, the officers appoiated'' as 
ni&mh(sm$ tho piftf.ti^ &c. witnesses jwmt ^end ac- 
cftfdingly^ The Judge- Advocate the^ c^ ^ver the 
j^mnes.Qf the members, and they apriuige thei^selyes 
^tm^heo-igbt otp left of the President aiJcordiwJaPtjtheir 
^8«9*Qr«ty j» tl^iP army., ' \...:^.^- > 



^i. fli* fCiBOaer is lii^ ciJMI. into ^aart» 
altlKm^ 4ili thiB period he aM^iiava been mi«ieie 
tiCTifinamgnt or even in sroos, he most iqipear there 
unfettered and witbeat bonds» unlefis when there is 
idaoger of etcap.e» or rescue* 

25. Plreiriously to the members of a Geieral Court 
Maitia} being sworn in, both the prosecutor and 
prisoner hare ibe right of cfaaUei^gii^ them* But 
they emmot object to the President, as he is i^tpointed 
by warrant, nor to the Judge»Adyocate, as he acts on 
behalf of the crown. 

26. Pev»mp<)ory challenges ^e AOt alknred at « 
Otfm&p9i Coort Martial; end the party mii»t therefore 
isci^ his cause of didlepge^ which is to be r^ularly 
catered on the jNrooeedings. The m^nber obfected 
to then withdraws, and the Court being closed, .deli- 
berate and decide on the validity of the challenge. 

27. Sufficient causes of challenge are, — the expres- 
sion of an opinion relative to the subject to be in- 
vestigated ; the having been member of a Court of 
Enquiry which gave an opinion ; the having been 
member of a General Court Martial in which the ctr- 
cttmstances to be investigated had been discussed, 
either principally, eoUiiteraUy, or incidentally; fire- 
jiidice and malice. 

28. On the arraignment of a prisoner, he most 
plead simply either guilty or not guilty ; for at this 
stage of t^eta'ial he cannot enter into any explanation 
6r exculpation of his conduct, but must confine himr 

.:self to the mere confession of his guilt, or to the 
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«Hnpla and wqualtted daaulofihe oSenceimA ta hit 
charge. 

29. But whatever may be the prisoner*s conduct or 
reply on arraignment, whether he pleads guilty, or 
stands mute, and it be determined by the Court to be 
•from obfltiMicy or malicei the fnrosacutor xnuit adduce 
hi9 evideiuie fukl wpport the proaeeutioo ia4he flame 
manner aa if the pnseBer had pleaded not guiltys. . 

SO. As the King is the prosecutor of all military 

offiences, it is the duty of the Judge- Advocate to pro- 

aecute in His Majesty's name all persons who may be 

brought befiue a General Court Martial. But it i« at 

.tbe 8iU3»e time the established practice of the amy, 

tbat the pei«on, if an officer, who either is bromide 

aituatien the best acquainted with the circumstances 

to be investigated,. or who has individually suffered an 

aggression or injury from the prisoner to be txie^ 

shall sustain in court jointly with the Judge-Advocate, 

the character of prosecutor, and as such shall conduct 

of himself the whol^ of the prosecution. 

31, But if the person bringing forward an accusa- 
tion against any person in the army is not himself an 
offieei either in die naval or military service, he 
cannot appear in court as tire prosecutor, but merely 
as an informant, and in that case the Judge*Advocate 
conducts the prosecution* 

S2. The prosecutor and prisoner^ on requesting it, 
are'tO'be aHowed the ass istanc e ehher of a friend q» 
of'a proftssional gemSeman. But no person is on any 
aetiotmt tp be permitted to address tlie Court> or to 







the 

S3. In all cases in. wbidt more prifloni^rfl. thao. fi^ 
are arnugoed upon different charges^ and tried by the 
lonne %durt Harda], tSe meinben lire ttMe t€%e 
ch iJfe ftge d / aikd the Com Is to be resirdni ^-ffii 
'CcnnnienceBieiit or each tfial^ and die pPoe^Mnfl^i^nr 
to be made np separately and aigi^, as iP igAli 
^ad been tried by a distiflict Court Martialw 



'34. When officers, or non-commissioned 
'confine any soldiers, or sepoys, they are on no' pre^ 
tence to neglect attending die Court Marchd to pro- 
"secute, and to have all die evidences ready to prove 
die charges; but should it so happen that die pro- 
secutor or evidences do not attend, the Court Martial 
is never for that reason to acquit any prisoner, ^bbt to 
Tcmit him back to confinement, when the cause of 
such neglect in the prosecutor and evidences 'will be 
particularly enquired into. 

35. All preliminary forms having been duly gone 
through, the regular course of a trial is as follows: — 
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* .^ The prosc^cutor^ if he thinks any opening of his 
^jdl^ necessary, ^st addresses the Court, either, ver- 
b^y. pr by reading a written statement ; and this 
address ought to be delivered previously to his being 
sworn^ in case of his being also examined as a witness. 

» 

. S7« 'lliia J>peBiog addxesa on^t tQ}» rnnfiaad 
4iifi)gig,to ittdh n^nafurl^ as tend to. elucidate either. the 
«rig»,/>r,tlieji§tj!^e,of the cbapges, and toVexp^ 






•aditei^ghtaefV€rtobe «afc thcidbide'rfiigoctntt 
agwrnt the prifoner, or 4]ie mesne <rf exciting a pr^ 
jti£ce against liim in the minds of the Court. 

' _ S9l Tke pretecutor then calls his witnesses, and 
ppsdscea hisirzitten evidence ; ai^ majr^ if he desires 
iX,h% also aaamined as a witness in suj^port of the 
«chasges w^ch be has himself preferred. 

99. Ill adducing this evidence the prosecutor molt 
x^.bQ.allowed to aggiavate the g^Ut of the prisoner 
by examining into facta uncoai^ected with the specific 
offence alleged m the charge ; but he must connne 
his proof to such circumstances. only, as dearly tend 
to. convict. the. prisoner of th^ particular accusation 
tU*efei«ed ag^QSt him ; and no matter^ not put in issue 
bj the charge, can be received by the Court, which 
would implicate the prisoner in a new ot distinct 
oSence, or in a greater degree or extent of guilt than 
appeiars in the charge im which he Has been arraigned. 

^ 40. Nor can the prosecutor adduce any evideuce 
with respect to the prisoner's character, except so fkr 
as it is put in issue by the charge. '" " 

'41. The prosecutor must during the prosecution, 
and before the prisoner comes on his defence, pto* 
.duceall the evidence he has to support the charge ; 
and after the prosecution has been closed, he shall 
not be permitted to adduce any further evidence in 
^»«tf.of the sp^ctili? fkcu alleged ia.l^ cfasa^. 

42. The prosecutioQ being closed, the' pfinoner 
then enters on his ^defence, and nfityistdier addresii 



p9^h«« bQf» littd ]^<e£pkre the C<HUt# 

45. In conducting his defence, apisonefis allowed 
eTeiy facility of proving his innocence, or of extenu- 
ating the culpability of which he is accused* He is, 
therefore* at liberty to bring fin'ward and establish by 
evidence eveigr circumstapee vrhich^ in his ppinioOt 
tends to palliate his conduct, or io refute entirely the 
charge preferred against him. He may even vindi- 
cate himself by throwing blame or criminality oti 
others, who are no parties to the trial, as no justificit" 
tion can be more complete than for a prisoner to 
prove that he was compelled to commit the alleged 
offence, or that the act imputed to him was in reality 
committed by others. 

44. But a Court Martial ought never to allow a 
prifloner to implicate tlie dbaraetars of persons not 
p]Wfletttto.4efe9d themftelvc^ wUess be previoualy 
satisfies them that such proof is essential to his justi- 
fication. Whenever, therefore, it is evident that the 
prisoner, in impeaching the characters of ethers, is 
proceeding on vague and ill-founded suppositions, or 
that he is dearly actuated by resentment, and not by 
a desire to exculpate his own conduct, the Court 
ought immediately to reject all such evidence as 
neither tending to extenuation nor exculpation. 

46. In draii^ing - u^ their written addresses to th^ 
Court, prisoners ought always to recollect that un- 
warranted tecriniination on ^e prosecutor, illiberal 



MfleetioBS ott lib iritneiMtfy nad mo«t partieuIiEirly the 
impeachment of the chftmoter of any person not a 
party to the trial, when unneceisary and irrelevant^ 
will eyer meet with the most marked disapprobation 
of the Commander-in-chief, and will always prevent 
him from extending lenity to an officer who has re- 
course to such a mode of defence. 

46. In all cases where a prisoner produces evi^- 
dence on his defence, a prosecutor has a right to 
reply ; but he cannot adduce any fresh evidence un^ 
less new matter has been introduced on the defence, 
in which case he is allowed to controvert this new 
matter by evidence. 

47. When the prisoner has not adduced evidence 
on his defence, it remains in the discretion of the 
Court to determine, whether the prosecutor shall be 
permitted to reply or not. In deciding on which 
point, no better rule can be prescribed for its gaf» 
dance, tibian that a reply should be permitted when- 
ever the defence contains any asaerttoos or any miHtar 
on which the prosecutor has not previously had aa 
opporttinity of addressing the Court ; for it is equally 
impossible for the Court, as for the approving otScer, 
to do hnpartial justice, unless the whole of the case 
of each party is fairly hrought before them. 

48. A rejoinder is not a matter of right, and should 
never be permitted by a Court Martial, except when 
evidence has been adduced on the reply. 

49. All persons, of whatever religion or country, 
that have the use of their reason; are to he received 



ifiifikotof wtftM iiitef^ftril in Ike ^init^' v^ E.g.;;:'-^ 

50. Infamy arises from a person having been con- 
victed of certain crimes and mil^temeanorS) and judg- 
ment pan^ on him in consequence* But to render 
Mia incottpetcnt as a witless, no proof of sudi eon^ 
viKMion can lie vaoeited except a copy of the reoocd 

51. Interest in the cause arises from a person de- 
riving a certain and immediate gain, or incu^in^/ li 
pertain and immediate loss, from the testimony wnicli 
be might give. A contingent, or barely possible gain 

or loss, ddes not render him incompetent. 

• • , , . • , -, 

. . i 52*. A person^ therefiEHra, is rejected on accCHU^ i^' 
Inrecest^ X he iB either a party in a similar ^auM^^ ^J^ 
liahle io. proaacution .on the same grounds .oe fof^ jthfi 

" 53* But an accomplice, br parikeps crifhinis^ is'a 
'^onpeftettt mfneas agahnti the penoais who were' his 
aaddatieB. ki the* conaiission of an offence. 
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54. Parties to a trial being allowed to support their 
witnesses, money received bonajide for that purbok^ 
does not render the witness Incompetent. ' ""*^ * 
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55* It is not only allowable for either party to as- 
certain 'l)y' previous ''enquiry the evidence whl6h per- 
sbifid may have it m iheir power to give in his faVoi^, 
l)ut ' it is also his duty,^ in order to prevent tTle/tifee 
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t#r||^c4irMty«to4lM praoe^lng mi«9cify p.^' 



witnesses lUiacqjwiiiledfriA ll^ckwmilw^^ 
case. 

456* Siicb commuaications, therefore, do not in 
tbemsekes affect the credibility or competency .of a 
witness.' But the opposite party and the Court arent 
liber^ to examine the witness respecting tba^ oaliiBe 
of any communication on the subject of the ch4rgfli 
under investigation, which he may have had with the 
party producing him ; and should it, at any stage of 
the trial, appear from such examination, that he has 
^ interest in the evidence which he is giving, the 
Court shall immediately reject his testimony ; should,, 
also, no circumstances appear to render the witness 
incompetent, still if the party producing him has 
used any means to create an improper bias in^ his 
mind, or to suggest in any manner the evidence to» 
be given, the testimony of such a witness will be*«n* 
titled to little or no credit. 

57. The law further declares, that husbands and 
wives cannot be witnesses for or against eadi olher, 
in any action wherein one of the married persons i»' 
a party, but every other relation of kindred^ as well 
as servants in the cause of their masters, are compe- 
tent witnesses. 

,5B. Counsels and attornies, also,, cannot be call,e4 
upon to give evidence, which would disclose the se: 
ccets wbich .their clients may have confided to them 
for the purpose of enabling them to conduct a cause. 

59. Ibe admisstbility of obiUrea as wimesses, is 



not regidated Iqi tlmiK ^i^k^t.hfi tt^;»f4^ii^^ 
miaemiLuiidentaiiduif.. Ghildo9ii,lb0f^i»r«fi4>{4l^ 
age may be examined on oath, if capable of 4i9^Q- 
guishing between good and evil, but they, canoot io 

any case be examined without oath. 

< •' • • -J • 

GO* If a child is unfit. to be sworn, it folie#s ask 
aecessary coiuequejice that any account which H 
wMf faaaFe.f^ven to oftbert is not to be admittod* 

61. The exception to a witness ought in strictness 
to be made before he is sworn in. But it is also com^ 
petent for a Court Martial, at whatever stage of a 
trial the incompetency of a witness appears, to arrest 
his evidence^ and to disdiarge his testimony fi*om 
their minds. 

62. The prosecutor and prisoner are both allowed 
to take exceptions to the competency of a witness, 
which are to be stated in open court, and recorded on^ 
the proceedings of the trial, after which the Court de*- 
cide on their validity. 

€S* When no except!^ is made to^a witness he is 
to be duly sworn, and is th^i^ first examined in ohi^ 
by the party who produces him ; the opposite: party 
next cross-examines him, and in case of new matter 
being introduced on the cross-examination^ the partji; 
calling him re-examines into that matter ; and then 
the Court put such questions to the witness as they 
may think necessary. 

64* It is essential to the regularity of the proceed- 
ings of a Court Martial> that this mode of examining 
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▼tttaefiaes should be strictly adhered tOk-'For wlfea- 
ever the parties or the Court put questioiur batricwai^ 
and forwards^ first one and then the other, it confuses 
the witness, perplexes the case, and most materially 
incapacitates the party producing the witness from 
deriving that benefit from his testimony which he 
might otherwise have done* 

65. When witnesses are called to diameter, tbey 
must be duly sworn, and cannot be cross- eiciuninedi 
nor can any examinatioa take place into particular 
facts. But the witness may be called upon to assigti 
\u& reasons for the character which he has given in 
evidence. 

66. When the trial is finished, the Court is dosed, 
and proceeds, to delib^ate.on its verdict and aontence. 

67. Members of Courts Martial ought then td-bear 
in mind' that they have two distinct duties to per- 
fbrm, the one^ that of jurors, and the other, that of 
judges. 

68. In the first of these capacities, they are bound 
loiind a verciot according to the evidence which has 
been produced before them. But this verdict may 
either be general, declaring the prisoner guilty or not 
guilty of the whole charge preferred agakist him, o» 
\X may be particular, finding that such and such alle- 
gations have been proved, and acquitting the prisoner 
of the others. The Court may also ii^ cases wherein 
the offence admits of gradations, acquit of the deg ree 
charged, and find the prisoner guilty in a lesser degree. 
But they must in all cases exhaust the charge, and 
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declare their opinion on each particular allegation 
irhach may he contained in it. 

69. In their other capacity, if the verdict he guilty, 
the memhers of a Court Martial, the minoriti^ ereii 
if they have acquitted the prisoner, as well as . the 
majority^ are bound by their oath to duly administer 
justice by awarding such a punishment as is propor- 
tionate' to the degree of guilt of which the prisoner 
has- been convicted. No mitigating circumstances 
n^hatever ought then to influence their judgment, and 
thei^ attention ought solely to be directed to Uie 
nature of the offence, to the custom of war in the like 
cases, and to the effect which their sentence may pro- 
duce towards maintaining the discipline of tb^ army. 

70. If mitigating ctrcumstaaces have apfieaitd 
during the trial which could not he takmx. uato con- 
sideration in determining the degree of guilt found by 
their verdict, the Court can only avail themselves of 
such circumstances, as adequate grounds for recom- 
mending the prisoner to mercy. 

71« No recommendation to mercy is to be written 
in the body of the sentence, but it is to be inserted 
on the same page below the signatures of the Pre- 
sident and Judge-Advocate. 

72. In cases where a prisoner rests his defence on 
the plea of intoxication or insanity, it is to be re- 
marked that the law considers voluntary con<i*acted 
madness, by intoxication, to be an aggravation and 
not an excuse for any criminal misbehaviour^. Such a 
plea ought therefore to have no influence on the sen- 
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tehee awarded hj the Court, thcpgh it n%ht ia 
certain catet induce them to recomnaend the pritooef 
to mercy. 

7S. With regard to insanity, the law holds that if 
there be only a partial degree of insanity mixed with 
a partial degree of reason, not a full and qomplete 
use of reason, but a competent use of it siiiffipienl; to 
have restrained those passions which produced the 
crime, if there be th9ught and design, a faculty to 
distinguish the nature of actions, to discern the dif- 
ference between moral good and evil, then upon the 
fact of t^e oflEbnce proved the judgment of the law 
must take place. It is, also, to be remarked that on 
all acquittals on account of insanity, the Court must 
find specially whether the prisoner was insane when 
he. committed the crime, and must declare in their 
finding that be was acquitted on this account. 

74. In all cases wherein the offence of which a 
prisoner is convicted comes under any particular 
Article of War, the Court can award no other punish- 
ment than the one prescribed in such article. 

/ 75. When, however, the punishment is left to the 
discretion of the Court, it is to be understood that 
such discretion must be 'regulated by the custom. (^ 
war in the Hke cases; and Cotirts Martial ought there- 
fore to award no unusual punishment except when the 
circwDstanees of a particttlar case may imperiously 
require it« . 

76^ Tlie usual penalties to whiqh an officer may be 
subjected are cashiering, dismissal, and- discbarge. In 
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His Mi(f€»ty»s«mce r«iiictnm iif'faiik^ay ilsiirbe 
awards but not Mspeofticlii.tenrTtok hmkffAj^ in 
the Honourable Company's Sorriocip on the olli^c haa^ 
sufipeasion amj be awarded^ but not ^reduotioit^pf 

Tank. -:••.. r , 

' TT. It is to biS 0bseiNr^>that vheo an officOf- is 
broiight to trial fbr- behariag itt ^ aGa«idah>i») in-' 
lamoas manner^ such 3$ is tmbacMuIng the ehanfotef 
of an offiedr and a gentlemaOy the Court must Hind 
him either guilty or not guilty of the oharge* For 
these words constitute but one single offence ^ and it 
is, therefore* iffot coippetent for the Court to divide 
them, and to declare the prisoner guilty Iq a certain 
extent only, '^' 

78. The usual punislHQent awarded against Warrant 
or non-commissioned officers- is reduction, but further 
penalties may be added according to the nature of 
the casd/ k 
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79. The sentexK^ing a warrant or non-commissioned 
officer to be reprimanded, is both unusual and .inef- 
ficaciotts as a punishment ; and> therefore, such a sen- 
tence ought never to b^ awarded by a'CoiUfi; MastiaL 

8p. The usual punishments of a soldier, either in 
His Majesty's^ or the Hpnourable Cprnpany V .ServfdE^, 
are flogging, and impxisonment, solitary or otherwise^ 

81. In His Majest3r's service transportaticm can be 
awarded for the crime of desertion only, and ia the 
Honourable Company's service no person can be sub- 
jected to that punishment. . *,...^i.». 
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distinct mture and degree from each ^ib^rxfDii^t hf. 
inilicidd fhr the mme offence, except m cases wherein 
^ch p(»»0f liAs been* conveyed to Courts Martial by 
some express provision of the Mutiny Act. 

89^ It i» also ioeKpadiwt.tIiat.Caaffls |dariialsboal(i 
a«rard a pMishmeot «o ^excessjnre iff an^oimt^ f^ Hi 
render ti impoAsibia for the Copf^afiiti^-ia'Chii^ (pt 
co0&fm it mtk $nj regii4(ia tlie goodv of the. p«))Ii^ 
«e^ico4 - • . 

SI. In all cases when an officer or soldier is tried 
under the 4th article, 24th section, of His Majesty's 
Articles of War, or the 5th article, 15th section, of tlie 
Honourable Company's Articles of War, Courts Martial 
are bound to award such punishments only as are 
known to the laws of England, and to apply to each 
particular offence the same punishment, both in kind 
and degree, that is applied by the common or statute 
law of England. 

'- 85. In dmwiag up the findings and sentences of 
Courts Martial the utmost precision is to be observed 
in specifying how fiur tbe prisoner is guilty or not 
guilty of each charge, or instance of charge, and in 
apecjfyjng the exact nature and degree of punishment 
which the Court has awarded. 

^ 85. Whenever the proceedings of a Court Martial 
are ordered to be revised, it is highly irregular and 
objectionable for the Court to call and examine fresh 
witnesses. The revision is to be coh^ned entirely to 
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a reconsideration of the matter already recorded oa 
the proceedingiB. 

87. It is to be particpllrly.observedt that however 
excusable an adherence from conscientious motives 
t9:afi9diiig aiil.8egi|tmi|e.#i]|ce pi»iMti|pq^, mf^y^li^ 
yf^ wtere wrof lif j[ttdgment arising fir^m^ W^n- 
ception of the huv, or of the customoiT.waf in;ddba like 
cases, brought to the notice of a Court Martiai, sup- 
ported by respectable authority, their jpersevejrance in 
error is a derelictibn of duty,■and'al)afteful1eJt^a%5^re^ 
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' ^'^eneral^ Calcuttd^"to the most NoNe the Matqtm 
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i^. to the r^ht to reply generaUy> and in all cases, 
it seems to be claimed by the Judge-Advocate, as 
an officer and prosecutor like the Attorney-General, 
and not on general grounds; for, the opinion of 
Mr. Woodehouse is, upon any other principle, di- 
rectly against him. The reason of the thing would 
extend the privilege to the Judge- Advocate, at least 
in all cases where the offence is strictly^ of a public 
nature, like a state-prosecution contra-distinguished 
from .that which is set on foot by the private prose- 
cutor for a personal wrong, though the proceeding 
is in the name of the King. The Article of War, on 
which the plaim is founded, is, as has been observed 
by Tjrtler, p. 3S8., very inaccurately expressed. " The 
Judge-Advocate-General, or some person deputed 
by lum, shall prosecute in our name." The Judge- 
Advocate-General, I apprehend, is a different officer 
from these to whom the appellation is sometimes ap- 
plied ; but admitting, what will not be denied, that a 
Judge- Advocate, who is neither the Judge- Advocate- 
General, nor a person deputed by him, maybe legally 
appointed and authorised to prosecute in the King's 
name^ I do not think that, independently of usage, 

p S 



I 



sis J^^p9^ldk. 

' andf ot th^ ^nlhcii^les Wbleh W6 aj^plietfiiletto profie* 
' eutions 7A thte name 6f tU^ KiHgi geiieiliiiy, bbtwoM 
follow, tliat the Judge-: Ai^toeate ifrbuid>li« ^utidedl to 
a privilege, exdnsk>dy hehnging irt tttartti of law^to 
the Attorney-General. As far a^jl^cafk (Uscor^r, 
however, it is the practice of €oiirt»jMartial for <tbe 
Judge- Advocate to reply, taking a view of thjs wbole 
case, and answering the dbseifvatidns. of the prison^. 

The gei^jal understanding at the bar, and a very 
uniform usage as far as I have observed, restricts the 
right of reply to public pretteoutioas l>y the Attomey- 
Oeneral, and cases I ^prehend, where, as on ihe 
circuit, the Attorney -tjeneral is represented by aome 
oth^t counsel for the crown. Hie latest }>ool|, of 
practices in criminal proceedings (Chitty) stales ^e 
right to be confined to the Attorhey and Solicitor. 
Upon looking more diligently into the books^ Jbow- 
eye^f I J^nd ,(hc^t the, point is b^ no means so clearly 
^tahlUhed as J had atate4ji Qr,,«B. tnight be infttttiir 
ftom my letter to Colonel Macra. tn the case of 
ir. V. Home, Lord Mansfield expressly denied that 
tb#re was any 4$ich rule as that, the counsel for the 
proaecutiop^ ev^n ^ private , prosecution^ should not 
reply, wheR no witoesii^ were .called^ " if iiew matter 
is Urged whiqh calls for ateply ; new questions, of Jaw, 
' new observations) or any matter that makes a r^ply 
necessary." ifliese are the W0rds^Loi3dMANSFi3y:,D.* 

• » ■ • 

* [^ord Mansileld further said on this occasion, ** I' am 

lijosrcfear fet^ tht AttorHey-Gener^l has ^ H^Kt to reply if 

he thlhks'W, an* AatT canhot deprivehim bf it; and there 

' is no'such rijlfe, fli'at^ lib case a private prosecator or a 
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'oJ»«tBt»d jtijtivo ir^p^rUi 9f attUu>riiy tQ {lave denied 
tHei%lH, aUd.to hftve.4iiW|KMrovf d t^o practke ;/uid b^ 
-lroaldi'ii0b allow Mf« GMiune for tb^ .prgse^utiar (a 
yrt^rnt^ l»08ecttl»r in a fase of libel) ta reply. But 
ih alate editlaii of one oC these Reports, the ^epprter 
fiUtte^ chat ti^tw9t49 in K* v.. SmM (Ipr a lil;>^0 
l«ovid< .Kamrdtf) though. M* own deci^io^ was cited, 
peroiiUed the private prosecutor to reply^ tliough no 
. witnesjses had been called bj the defendant. 

Indeed it seems to me that originally the right of 
reply was admitted in all cases where the prosecution 
Was in the King's name* and that by degrees it be- 
came tbe 'praclioe of the courts to discourage i% in 
' ordiiAiy c$/m; pmtm^in^, of a publico native:. by 
tbo Att0mejr-*0encM|]y Btriotly.on Jhe part of the 
^Mwn> remaiiMng* as it were^ ez^^i^pted casein . « 

t incline to ^bink that, according to strict princi* 
plos, the counsel for the King, in whose name the 

■•♦■»*i^NM^»— »»— ^ II ^ I I » ■» ■ 11^ I ^ I ff tl W If ■ . I .11. . 

private plamllifslian n^t reply, if new matieris Argedwhkh 

fklU fbf a reply r ''^ ^toertiofis of few, new ol»«r?atiai», or 

iotif inc^tter !iiifit-flMdiea a reply ikt/UMoyr^ iw anthority at law 

ha^ boea qudtid'to thecoairary^ ibpady.ibatbi^Rshai 

atrightlonrefriy^therais'Dot aftat«4rial,iiFhere tb^Splicitor^ 

* Qeneral' or AU0nie)NCIfAeial\hasj not J^^ed ; aad I know 

of no law that sayd in any case the prosecutor may not reply." 

State Trials, voL XX. p. G64. 

f T •{yhiSwO|H|iipBitrWig^'W>kvin W^iycr to^HpcqeTopke's ob- 

>}eeti<m» XlA itho olaisi <i)£^.^l}a ^ttoipi^^q^rat io reply, noU 

mikttvfuimg thai n» vn^etseM hq^ batf^/Medo^ tbe defence, ^ 

p 4 



^^r-thav €^Z^.^ r-irfc/d^i 

i'- '«pKed fto^-^^^^-ed. ^j*^' the right" ^as 
to fo^ it, that the vei ^^ ""^^ «« i?.*'**"'^", 

■•^etria,or.,J'''^'°"'^^-'<^'a;^^cSr 
«««"enti on chiirB« """'Lionel J?«i.- 






Mi 



^^^rl^^i ,(bo)jgbi:np wi^^ies^t bii^cfttl^, wddNPislilte^ 

iiess i§ matteij of T>g¥t^ ^ I tbi|^i(> too^ tlMltiia « iMdci 

o(^ ^^ogtse^Ai)^! .where. there ia n9 ^pr officer ti^fftv 

pr^»i?pt the .pr9W9i^,%9 ^ft iUleniey^Geiier«)» A« 

JT^^g^r^dvpcut^t .ifi publip. prQse<mtion» [^icuMiff 

9^ ibis at Bamba^ is^ may be ^coDaklered as prpaeeuft^ 

ip£ npt oj)ly ia the* Jiame bat pn behalf of the crt>wn^ 

a8 the Attorney-General doet iii atate^proiecuticHiiU 

and p^itled to the privileges of the Attomey^Gemrtfl: 

in reply, if by law such privilege did notp as I thtnfc 

it did, originally extend to prosecutors g«Beralljr» 

though in practice modified in the courts of li^w, 

ahd deduced to a matter of discretion in the Court 

W allow or not. I cknnot conceive, however, that 

l^ any similar usage in Courts Martial, or by the 

particular circumstances of the case, the court was 

jU8tlfisft)Ie in refusing to allow the Judge- Advocate 

torepiy« 
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No- It;- 

Tormqif'a tVarmni empowering an Officer comviancU 
ing a Body ^ Troops to convene a General Court 
Marital. 

' ' % £is Excellency LieuteDMat>General ii , 

' Coinniander4n*Chief of ■ * ■ 

" ■' To Major-Gencral -, (or officer ao€ uBdcr 

therahk of*afield*officer,) cQiamandin g » ■ i ■. 



ff or 



GREETING. 



^ Bx virtue of the power and authority in me vested 
Tby a warrant, under His Majesty's sign-manual, bear- 
ing date the twenty-fifth day of March, one thousand 

eight hundred and , authorising me to em- 

' "power any officer (not under the ftak of a fidd-offi- 
'^ti) tiaVing the command of a body of tfoopa belong- 
-ing to the forces under my command, to convene 
•'Genetal Courts Martial fdr the ttial and puniahment 
^ of mutiny and desertion, or any other offeree com- 
^tnitted agahwt the rule rf military discij^ine, by any 

* officer o* soldier undttr bis command ; I do hereby 

* au^rise and empower you to convene or cause to 
be assembled General Gonrts Martial for the trial of 



offaifies 4)9mf<kitteid byaay officer or soldier \mdei!: 
your cottmand: every of whi<^ Courts Martial sball 
consist of a president, and of a cotQpetent niimber of 
other officers who can ^ he conveniently, assembled to 
attend the same ; regard being always bad, as well jn 
the appointment of sui^h presidei^t as in the rank and 
quality of the other officers -composing sach Courts 
Mttrtial, to the rules prescribed by an act of pariinr 
tMSk%, entitled ** An Act for punishing Mutiny and 
|)esertioD| and^for the better PaymeAt of the Army 
and -their Quarters." 

And I do hereby empower and authorise all such 
Courts Martial as are held by this warrant, to hear and 
OK a mino ail s«toh natters and infarUMion as shall be 
brought befosa. jthem^. touching . the inpusbehavloor of 
afty* coasniisgieiied officer or non*commissioned officers 
o^^oldiei^ byjni^y, desertion, or otherwise, as afore- 
said, and to proceed in the trial of such charges, and 
giving sentence and awarding punishment according 
to the powers and directions contained in the said act 
bfparuament, and Articles of War," and particiJdrly 
the farts thereof concerning the forces ofiht Honorablh 
East' India Company I 

^ Ajdi whei»s[jkitE(jDo#fisai|y,tl» have military die- 
ciplkie Jcept up anoRg^st tbe> troops^ under your com- 
nandj in as great exactaess as possible, and as nothing 
cmiroeflijtribiijle more torotain the aoldiers in due obe- 
diopoe. to their officersy.and todiciake them diligent in 
dischargiiigt the duty ineumbaot oiii^ithemy than bring* 
ing dddic(ueilt« to apeedj |l|^i€e» you are hereby 
bisected w)ie»i and as ^S^xk <aax4^? proceedings are 



closed of toy such Cou^JMirtial, legally constituted 
$B aforesaid^ ito cflQS9'd»Q.9aidrpn(>(i9ediagtto be trans- 
mitted fior my consideration^ and that th^re may not 
fee a failure ofjuslice inTany case fiPom ihe want of a 
proper person authorised to act as Judge- ATdTOcate, 
you are hereby further empowered to nominate and 
appoint a fit person from time^to time to execute the 
dki^bf Judge-iAdvoait^'ltt afiy'fcttdi "Coutt Ma:Hia], 
1^ th^' mof^ ot&^lAy^ft6de^hgB'^f the Sttltfe f toll 
ft^ exeuuiii i g iht sevi^rahpowenr, mcitt^; anid^ihki^ 
It^reiti expressed'; these shall be as weihtaTDtfi^^b 
the said Cuuite Martial, and *to all others whom tfiey 
uiay coticem, a sufficient warrant aftd authority: 

By order of Major-Ge- Giyen under my htod 
net^l . ; y comrotod-? .ivnd^aealM. ■ ■? ■ . ' rt -^his 

;rJ i . \ '" r /^^® y^r ,pf our. £pji4 

n: - ; ' ^^ thousand, e^yjst ^gjf,* 

.V: . ;■ -. K : . - - : drcdand-^ --,^, j ,. 

:wiK.& Th6 Words ib klJics in tjie pre'dedinfg 'fbt^ 
fsr^ only i^uired in warraitts granted «;o*^officef»'cotii« 
nian^g ^a'b^y of the Honofable Bast India ^G%«n* 
ptoyVtfofdes^ Wofi^^rs^ andioldiers^lii its s^rtice^ 
«rf«^^Md>pimlih0iiNly;tlM»^liet^ j'- jtoidd 



• •• » 



;;( . ■ 11 I ■■'■ ■ \, 10 Y^'*' 

\: y bio J it'o 1<#. i^.vv t><i( 



iin? 0-! <^^ptfrik&fa F¥esldenes 'Warrant. 

] J^y Mtgor-Oeneral ' ■ ■ ' > f , commanding th^ 

n . to Lieut.-X^olonel . ■ 

Battalion, — i^—— Keemieat. 

p^GtyriiiuQvif fiiiepQir^r*imd •uUionty in mey^steil 
Af#o Jl^«fehyjf,c9pstimte ^jpd appoint you, .the t said 

I;i^i4fep)^t-ColQ|i€l --: — > <>^ the- -ibatr 

.WiftQ r ' v V ! \i ' .\" . X^g^ei^t,ip |>e president of a Gqneri4 
PW'^f.iMwtu^ ji>r4er^d, tp assemble on . ^ ' ■ M^ , , .,,.the 
■ ...day of ■ ■ , one thousand eight biifjr 
dred and -■ , for the trial of all such prisoners 

^iis^may 'be b'rought before it.' ' " '^" 

^"^VoinmfjnhN^^ftoe, to assemble the said General 
C<AiFriMrartial 'arcofdingly, and to proceed fo try bD 
Mdi' priton^^, and to determine on all matters that 
AM!t be tltofaght b^ore you, according to the powers 
and pf5?fe!3!id coritaided in the act or acts of par* 
UaflAeBt iti' thE^ respeol made 4m4 pitmdedi and^i^^ee* 
ablyta. ilm^.^ules aiid>cu9topiM of^ 1ra«'<ai^^IIttlitaq^ 
diaqpttn%i aii^you aie fin^thee to^ caxiae the proiwedi^ 
]ii^g% 4^f the >?aid (GrQQ^rnl Couirt Mw|i«l ^4)0/ kid 
before me foi!^ m^^ ^ppfobftU^ ; an$l Dvr so <)q»^. H^ 
shall be to you and to all concerned a su6Scient war* 
rant and authority. 

By order of Ma|or*Ge- Given under my hand 
nersd . . > command- and seal at ■ , this 

ing . — , ..i— day of ■ , in 

the year of our Lord one 
thousand eight hundred 
and ■ , 



FoTTf? ^a ^uige- Advocate^ s fVanarU, 



By Major-General ^ >* ^ — f commanding , 

to Lieutenant 

'■'''■ iSHREETiNe; - ' • •• 

By virtue of the power and authority in me vested^ 
1 do' liereby constitute arid" appoint you, the' said 
Lieutenant ' , to execute the office of Judge- 

Advocj^te at a General Court Martial to be holden at 

Un o'clock of the forenoon, ■ ■ the * day 

of • , one thousand eight hundred'aS T ■ ■ ' ■ ^ '" . 



: You siXBf thi$relbre> . duly to ^x€KHil0'ttie».'9i9Qd"of 
Judgd-Athroeftte «t the 8aid';((flruieffal Gwit IVforfeW 
aocoff diag t o tbe Adioleff of Worj and the eOstoiii.^ 
war in tke like"4MM^ and Bh^M^. 4o and pdrfiMi 
•uch other matters and things as to. tbe midoKtii 
of Judge-AdvoiDtte now dadb erjMitaUy hath apper^ 
taioedy.atid for yoojc B^iAmtg this shall be to you and 
to all concerned a sufficient warrant add authority. 

By order of Major Ge- Given under my hand 

n6ral -^-r-- -f command- and seal at .i . , this 

ing ■ — day of --^^-r — — , in 

the year of our Lord one 
thousand eight hundred 
and • ' . i ■■■. 
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Ho, !•. 
Summons of a Witness. 

There is no prescribed form in which a witness 
shall be summoned to attend a General Court Mar- 
tial ; and witnesses are^ tber«fore» required to attend 
by letter, of which the following form may be adopted, 
addressed to each of them by the Judge- Advocate. 



Sir, ^ 

Tour evidence being required oa the part of th^ 

prosecution, (or of the defence, as the case may b^,) 

on the trial of Lieutenant A. B. of the 'i ;i i 

iMttaUon, •■ regiment, I do lioroby . suttrtMNft 



yota to attend aceordnlgly as a witaess at the.GMeNH 
Court Martial ordered to assemble -at 



M^. 



**t < 



Ott 



-day of« 



■WlM 



•fas teil o' 



Monday the ■ ■ 

of the forenoon^ ^ 

I hate the honour to bevStr, 

Ydth* most obedtent atrVant, '' • *' 

CD.- 

Judge'AdvQCiiti. 
To Captain rE^F.. 

ILM. 

Regiment. 



ji 



^ . 1 i 



Form qf a Warrant issuable by Commandetfn^hShSf^i 
. By Hift ]i ^ y ^eMigB.^y.I^^vGj^^f^l „ i ^^Qg^ 

nMi»«by^ ai womnt undei?.iHiliM»jes<y'j$^vfeigriiimanTia,U > 
b^mg'dafie<ihe twenty-fifth day lOtlMiirdiy.o^^ tfaoi^j 

sand eight hundred and ^,l<>0Qnvei}£riJ9i::«i»ii^<' 

to he assembled General Courts partial .for the trial 
aiid^iiupj^haa^nt of mutiny and desertion, or any onier 
oflTi^nce committed against the rules of military^ dis- 
cipliiiA hy any officer or soldier belonging to the^or^es 
wk&t my domioand ; and whereas further po^er'and 
mitbority have been vested in me by the said warrant, 
wbea and as often as any sentence shall be given and 
pmicd by such General Courts Martial legally con* 
•titt|ifl4 joid i^ointedy to cause sue^ s^tao^ce \o be 
put into execution, or to jaoi^gate or remit the same 
as I riiall ju4ge best and most convenient for the good 
of ''Hh^Mqesty's service without waiting for His 
Diffl^ett^^t ftlMher orders. 

And whereas by a General Court Maf Hid legdl^* 

bolden at -^, on the — ' ^ day of j ^ ^ 

by virtue of a warrant issued by me under ^e^ att-"^ 
tbflfi»:»tferfltfti4iri j iH ' ^ i j > ^i'.y.^t^i.iA IJis M^yajty's 
■■ N i ii it dii ii t tegitp^^iof ifoio>fa> |u»8 been fp^c4jriii|^;C^ 
rf ■ml ii T v^aiMih«si)ecpaepteiicedJo auflerr^^alhiJby. 
beid^^ilim^^'^itrii fentenee a»i'j«dgiiieitt!of ddrth: 
thus given against the said ■ I have found-it 

expedient for the good of His Majesty's service to 



confirm, and to direct that' tlie same shall be carrM 

r do^ therefore hereby require^ that yo% Mkjb)^ 
Geae^ai' ^"- • , do mi Motfdciy rtext, tfie ' - ■ 1 1 \Vi r 
day of the present month-pf'— '■ y b:etwfeett<>tteB'. 
hours of five ^hd ten 6'chick-nrtheift<M^ni^g,'^ClM3faffie 
said^ sentence fnt4» ei^ecncion^ by oaaao^ ihe.illiftd 

>' » ■■t»<be shot dead; And focso.doiiig^ tbia^tb^. 

b«(Oit^ you, and to all others .cone€u:B6d»ja.suSciepfi.> 

iMrmnt and authority. - :.:«v 

1 . T • • ' • • • * 

^ Given under my hand and seal at' — '• — ~^,''ihilf*' 
■ ■ . ' day of———, in the year of oUttioW^ 

one tSiousand eight hundred and .. . ' . ^ ' ' " 

: liyVrder ofHU EscdUncy ' - >" 

' the Commatider-m-ChUf. ^*' '' , . v,:., ^ 

• » "i ' ■ - .» .^ • _ , *.*.'J4.X 

*'' '* •--■• ' : > •:::;'.:. .^ :::.ilW 

•.^•'•' > . « ..No* 6- . '^■^. .J -.^^uq 

^''ti^tTh df the Proceedings of d OeHi^dtK^fH^J^ii 

•'• •■■^' - Martial ' ' •■•'^i ^^^> 

At a General Court Martial b»lden ^j; ^ ■ . ^1 \\H Qfc 

Thursday the — -, day og sarnMU jJw W tih(9K|B^ 

e^tj^uRifr^i^.'A^d .,M ;;.,, > ,lyr, virfue 9f j|j«rgijnt 
f rom His Excellency Lieuteoa^t- Gencral ^ M y 
Cpp^<to-m.Chiefc» : !. .^ . V. ,!nL vj 

^ Itis to br (Articular^ «otMmd-tbi[ti*«^>lt^«|}iattdi 
de«i|patkHis\ik^ to be wiriltea at-ftdll<m^tifay>a Q a>ibit w . 
at$dDiio£«iiiiy.£iad be ia«ttrMdinxtbsdfak:ic(li9&o^aluMttaw 
cded8%s;au«L^hat «wnflms liA:9m.A0iMlNint]tiri|t^jl$U 



3S0 



'. If I. » 



PRESENT: ' \^'ru-L: iv oJ 



' . 



PRESIDENT, 

Lictrtenant-Colonel A. B., H. M.'s 



I * ■ ■» . • 






-* regiment. 



»• fx •• ; 



'.•<■ 



MEMBERS, ^ .... 

*Lieut..Col.C.D, — r— — 1st Bat. Regt. i^.I. 

Major E. F. H. M. Regt. 

Major G.H:-1^ — UHiM.Regt. ^ 

• Capt.' 1. J. — — ^dBai riegt. "N: i: ^^;^ 
Capt. K. L. 1st Bat. Regt. K T. * 

» : ^p«r 'M<N. < .Mi ij8tRcgt> N.Catdry: 
C>pt. O. E. ■. ■ ■ ■ ^ Ut, M. Regt, > — ' 
Capt. ft.-R- » H* M. Risgt;< 

Capt, S. T. — lgtBat,;R^t;N. L 

Lieut. U. V, ■ . . . ^ • ■ ' 2d Regt. N, CaVaby. 

Lieut. W. X. H. M.Regiment. 

Lieut. Y. 2. ^ 1st Bat, Regt- K !• 

Lieut. B. A 2d Bat. Regt, N. L 

Lieut. D. C. — 2d Bat. Regt* N, L 

Captain F. E. , Deputy-Judge-Advocate- 

General. 



Lieutenant WlKam"Stileg, 0f the- 



m^m 



• 1 

*> battalion, 



regiment of natife tafiMr3r> lEq[>peks as 



• J. 



prisoner Before the Court. 

The orders directing the assembly of the Court, 
tb0 ]^eddi»t's and Judge- Advocated wantantifei ftre 
l&eveipriily prodttcfed arid read. • -- *^ 

r 4 tie^t«»«5ftt Stiles, .Wv^/yoM..imy.pQeptiQn?..t<> 



ApptmHih m 

any oftbe oflicera present Btttthg as meittbers on y6ur 

Court Martial ? * — 

A, None. 

♦ I • .■ 

OR, 

Ye6 ; I except to Lieutenant W. X. and Lieutenant 
¥• Z., because they have expressed an opinion on the 
subject about to be invesfigated. ~ ' j •• . . • 

The officers e^ccepted to admit that they have 
expressed such an .opinion^ and witlidraw ; and th^ 
Court is closed* 

The Cotirt briar^ again opened^ Lieutenaal 'Stiles is 
itiformed that fah eitcd^tiotta h»v# bein deemed valid ; 
and Lieutenaots W^ X^ and ¥• 2* accordingly retire ; 
Lieutenant fl.- O. tmd Lieuieaatit J» L;- members in 
waiting fy are called into eoui<t« 

Q. Huk the prosecutdr or the prisoner any excep- 
tiomrto Lieatentuit H. G. and J. L sitting as members 
on thfc Court Martial ? 

A. None. 

* . * - * 

* This question is not put to the prosecutor for the reasons 
asngned in p« 19.; but the Judge-Advocate ought always to 
itotferfeSn' pi ' e t i o ualy wli^ther ^o^ nbt ^e prosecutor has' any 
<PbjeDtkm$ to any^ the ofiecn orekerDd as membeft i)i4k» 
Court Martial. . ^ 

t Tliese are not to be considered in the same light as the 
members In waitftg ipSWA formerly took theif'^eM- at Courts 
TMuiff^r, Wt ffid fti« fmi}. Btit* as 9l't8 soiriAUMed underi 
stood, t)mt,excepttpns ivtti be vuufai^ bliostvare ortlered to 
be in .aitendance in case of their being required as members; 
a^d should this not be the case, they rcsturn to their regi*. 
roents as soon as the Court is sworn in. 



90 if^jMJUflkr* 

^'\-.-.'.-- '— ' CHARGE* ■ - V ^:•-l'^..nJ 

c IdMfeeiittiM: WiHiaw Sttles» af the -^-^.^ bd^AalS^, 

iv**\', t I ^regitnenC of native infantry^ placed in JiAre^ 
hyjttik oa^ tii6 following charge, vn. « T - ^ 

For .highly unofficcrlL)ce copduct^ ip. havi^^^ljeeii 
drunk i^a dut^, while ui^der arqi^, on thei ai\ev;|j(ij9fivo£ 
the— ii — :i»— dayof— • . ,^^^*,.„ 



»: J 



•« 



RlPttAiio EOE, Majors ^*j 



'J - .;y 



.Cif^mmg» -^ Bat. «-r- JS^ ,MJ^( 



HEAD QUAI^TERS AT i ^ .,.' 



r> } 



l%-0r^r j^i^ EkcMency the Ornmander-iin^Gti^ 
K i.:. (Signed) ii.IL i J 



*"i 



•r> > 



,,Q^ Hoflv say. yjQu^ lieuteQaat William ^S^f^^aiP^ 
yw guilty q| thet'xhargie* jiuit^a'€a4» or Jiot guilty? ..> 
.;.4«3Notgui}ty, 

vMi^ RieMird Hoe, commanding oil6cer bf ^he 
■ n i T .i ^ ii r f i ^iWfcttiflloti, 1^ ■ . . ' regiment, appeltrsas 
I^MMOItt^) a^^(Mf6toe8 the Court as fdttowlL ^ ^ 

. .T};^i>f^i^io9,.,li^bJ^ I.copvBilDd,vnr«» p«nidedf<ir 
Jilii^r, on ihei^y^Wg; Qf the fioit ib^ of .tbjt:]|itKtk^ 
«iid4hQct)y^aft«z:4 hi^^icome^ i^n pmiide»/f>i^YMii 
t<^ tb^ oi9^ec$ faljipg in^; my attfnition ,w«ii ^MieffM' 
{p Lieutenant Stiles by several of the P^OiSSdftji^BSirf^ 



to turn round, when I saw Lieutenant StSiB9weMtil§ 
back and very near falling. He, however, recovered 
himself, and then said to me,' in a very faltering voice, 
*^.S^,,J.f(^LY(BJXunwrfl indeed,^ i?^tw}aW»^^«»Mi*e 
W.. APP^^9^, to .the effects of ^inking^.-; LxepliAd, 
<< Sir, you have 'my p^mi^sion to.leave ffLF9&cifi*^' JUeur 
tenant Stiles answered in a very particular manner, 
Kld-Hrorib l^eing indistinct' arid interrupted, '< Sir, lan^ 
Abtt^p^*; on my honor I am liot.^ I then said,' <^ Remain 
where you are," or words to that effect. ' During the 
whole of this time liieotenaAt Stiles was very un* 
sleady,.i|iakittg reiy frequent staggers. 

At this time the mustering officer had arrived on 
parade, and I directed the officers to fall in. When 
tb^ mustering officer and myself shortly after readied 
Lieutenaol Stiles*s company, the eighth, instead of 
slepfiiag fbrward to deliver the muster rolls, he held 
them out in his hand, wliile he leant for support on 
eh<^ left front file of the seventh -company.^ T!rt ttiis- 
tering officer desired the orderly to call over tfeT 
names, but he had scarcely called over six or'ei|ht, 
when Lieutenant Stiles gave the wprd to tQf(c«if|jMiy 
*<,.Order arms,*' in such a tone Jif yoiqes jS^id «>♦ «^ «^- 
proper a time, that no doubt r«maiaedf^,i]|^:|llJM^ 
his being in such a state of intoxication as to be, un- 
able to p«Kbnn hi» duty. I, tlier«<fore,^ tbttf^^^to 
l^Mpamde, whtehhe dBd ; but^iret^f^d^^^oli^W 
Mdf'^'lKtaggtfviilg iniltiil^n " that, (ioiad^tKyr^*%l^ 
ImtLoatif iSmht^UB being iht^i!tkteif;''if^ ^W 



99« Apf^nUi^. 

Qf'Bi^ the Judge- Advocate* i&^t Boe» do^ y<?u 
wigh to atttheoticate iStie libofe smexheotbjr jpttf 

mh? .'."•.-' '-''"-' ■''-' ' "*^-:^" -*- 

A Yes, c«rtamiy. i . - m; . . . .a 

The prosecutor, Major Roe> comm^ding officer, 

6f the battalion —— — , regiment , is dury 

swofn. " ''"':' ^^ 

Q. S^ ^0 Judge- Advocate* Are . all the fac;!^. /^o^r. 
taii^^d.in tlia ^tem^m wbi(|l^ jouiliftye jp^t ^Uvei^ 
to the Coinrt true ? „ , 

. i4. They are;. 

• ^ J- , 

The prisoner having ho questions to put ta thQ 

pro^cutor, thefoUowing evidence i«.<^U0diin.fiiiJippprt 

of the prosecution* 

Lieutenant N. M, Adjutant of the — bat-; 

talion, regiment^ called into Court and duly 

sworn. 

Qf BytheproHqy^r. Wi^ the ba,^aUoa, par^d^ 
for muster o^ the evening of tbe^^st- 4fff.o^ ^^ 
month? 

A* It was. 

■ . f 

' Q. By ihe prosecutor. Did you observe Lieutenant 
Stiles on parade that evening ? 

A. I did. 

# . .■ . i> ' • • \ • •. . •« 

Q. jBy tke jpr^seei^^r- Dei^cjrjbe to.the. ,C^;\rt ^f^^ 
tenant JS^iles's general mfinner wq4 ^]Pfi^sufpe^rf^ 
that evenisj^? ^ 
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A' I observtd liemeiuiat Slites Jbelbre ih^. pflh^ers 
fell in, and he could tb^a /Sc^c^ly. <&t^i)d steady ;. after 
the officers were directed to fall in» I did npt Qbfierve 
Lieutenant Stiles until he was leavkg ,pai:ade> when 
he went towards his house evidently in the manner of 
a person who was intoxicated. ' 

Q. Btf the Judge^Advocaie. Do you thin^ Lieu« 
tenant Stiles was so intoxicated as to be unable to do 
his duty? 

A. Yes ; he could^ as I have said before, scarcely 
stand. ' • 

Q. Bj/ the prisoner. Did you hear me speak on 
that evening ? 
A* No, I did not. 

* • 

. Q. By the prisoner. Then you conclude that I was 
intoxicated nierely from niy appearance ? 
A» Yes, entirely so. ' 

Q. B^ the prisoner. Had I not been seriously ill 
just before the muster-evenfaig, and only returned lit 
for duty thfe day before ? 

A. Yes. 

k ♦ • 

Q» £y the prisoner. Was not the muster-evening 
warm ? 

A^ Not not particularly so. 

Q. Bi/ the Court. Did you observe Lieutenant Stiles 
at any time on that evening leaning' a^iinst the left 
front file of the 7th company ? 

A. No, I didnoti 
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Q. Bjit^ Court. How wwt l^^i^Mim fiimed^for 
muster on the evenipg of the Ivet day of this mo&th ? 
A, fci line.^ 

The witness Lieutenant N.'M, withdraws. 

Captain P.O., Deputy-Quarter-Mast^r-Geoesid of 

■ < , called into court and duly sworn. 



Q. By the prosecutor* Did you muster the f.>f.n>f 

battalion, regiment, on the evening of the first 

dsgr of this month? . • ' 

i4. I did. 

Qi J3j/ the prosecutor. Did you particularly reo^ark 
the prisoner on that eyening ? 

A* Yes ; my attention was attracted to him by his 
not stepping forward to deliver me the muster-roll of 
his company, as the other dicers had dofie, when I 
observed him leaning against one of the sepoys for 
support. He, however, made an attempt to come 
forward, andhad I not^got ^ckly out qf his wiy^, I 
.wot^lld have received the point of his sword in n^&ce* 
He sttcoeeded in recovering himself, and I directed 
the orderly to call over the names of the company, 
but he had scarcely called over eight or ten, when 
Lieutenant Stiles called out to his men, " Order arms." 
Major Roe then ordered Lieutenant Stiles to go to 
his quarters, which he did ; and left parade in so un- 
steady a manner, that it could have, in my qpinjon, 
proceeded 6nly from intoxicatiop. 

Q. Bif the Judge-Advacat^. In what manner and 
tone of voice did Lieutenant Stiles give the wotd to 
bis men, " Order arms ?" 
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A. la so extraordinary a manner, and in so stratfge 
a tone, that they could have been the effect of nothing 
but intoxication. 

The witness Captain P. O. withdraws. 

Lieutenant K. Q. of the ' battalion, ■ 

regiment called into court and duly sworn. 

Q. By the prosecutor. Did you hear Lieuteiumt 
Stiles address me on parade before the officers fell in 
on the evening of the first day of this month ? 

A, I did) I heard him say, Sir, I am not tipsy, I 
am not upon my honour, Sir, or words to that effiect. 

Q. Bytheproseador. In what manner and tone of 
voice did he address me at that time ? 

A^ Evidently as if he was under the influence of 
liquon 

. Q. By the pmoner. How near were you to me 
when you heard the words which you have now de« 
posed to. 

A. I was close to you, and Major Roe was aj^out 
two paces distant. 

. Q. By the Court. From all that you observed of 
Lieut. Stiles's manner and appewrance on that even- 
ing, do you think tl)at h^ was so intoxicated as to be 
unable to do his duty ? 

A, Yes, I certainly do. I remarked him both be- 
fore the officers fell in, and when he left parade, and 
he could neither stand steady, nor walk straight. 

- The witness Lieutenant R. Q. withdraws. 



'I- 



SSS Appends 

The prosetutor here closes the prosecution/ 

The prisoner being now put on his 46fei]iaie».,.ce- 
qit<ssts the indulgence of three days mot^&f to enable 
him to prepare it ; with which ra^^uaat Ihi^.Cpiirtri^oin- 
pUes, and is in consequence adjourned luMil Mondaj, 
the-^i ■■ day of the present month, at tea, o'clock of 
theibrenoon. 
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SECX)ND DAY. 

MoKPAY» — 



At a General Court Martial then held at " 
pursuant to adjournment. 

Present the same members as on Thursday last. 

Read over the proceedings of Hiursday Iksft. ♦ 

Dbfence. The prisoner Lieut. William Stiles now 

addresses die Court as fdlows. 

' ■ .'■ . 

Mr, President and Gentlemen^ 

J now stand before you charged with an offence 
which might appear to admit of little extenuation. 
But, notwithstanding this unfarourable cirqumstancc^, 
I will yet venture to addresji you, as I fatter mvself 
that the serious nature of the charge will in. no, man- 
Ber influmice your present decision. 

9f y jprosecutor, and the evidences adduc^ by him, 

* The proceedii^ ar^e merely read ovef in^ case the court 
co^d^rlt hdcesta^'; tkd STnot, ihis entryls not i^iiiittU.^* 
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iianre depoied.ppjBilivriy, that in their opinion I 
much intoaJcated on parade on the afternoon of the 
■ I » i. X fliiatll not attempl to mtaBdaCe Aia te«ti« 

monj', but I tmst I AM prove toyKMir«itiflActioni tibnt^ 
prerioiis tO' qntttiag^sij quarters to go to parade/ 1 was 
parfcsetly aeber. The sorgeon of the eorps'irBl aho 
bear witness to ttj late reeo^r]^ from a severe-ilfams^ 
and to my present debilitated state. When suieh 
considerations are duly weighed, I cannot but hope 
that my unfortunate situation on the ' will be 

ascribed merely to the effect of a sultry sun. On that 
day I had be^ very abstemious, and had only drunk 
a few glasses of wine. Unluckily I went to par%de 
too early, and continued standing there exposed . to 
the sun for nearly half an hour, before the officers 
assembled. It will not, therefore, be deemed unusiutl, 
when my extreme weakness is considered* that even 
a few glasses of wine might, under such circumstances, 
occasion intoxication. 

* 

If, then^ it should appear to you, gentlemen, that I' 
was sober previous to quitting my quarters, and shal 
my health was so impaired by long sickness that the 
heat of the sun might have rendered me intoxicated 
by the little l had drank, I may hope for your cle- 
mency. To that alone should I have trusted, had i 
not flattered myself that I should be more entitled to 
your lenity by bringing before you every circun^tatice 
which could plead in my favour. 

HelM'e I conclude, permit me, gentlemen, to impress 
in your usinda that my only dependence rests, on a 
iie^vtce, in which I have passed^ wjr younger, years. 

a 8 ' 



dependence, it^ dooips mC; to w|Ult^c^la^plalI4ny.---- 
de8titate of friends and resources, i Have no siinport 
left but that commission, the preservation of which 
noi^'a^p^x^diSydMr'Ve#i^ot; l«vcfliriNb ||%)e9hat 
your duty will not iSoiil^l^yclBi to l^^idM^I^^ 

Qiore . rigporotts than what might be (dUetiit^ J^y ¥Our 

private feelings. " . - C >^ 

:*The prisoner now proceeds to c^ t^^-^lpKing 
iivtoMesinviippoitof; hlsdefenclQs* <^ oi .v:.y hfjouU 

' ' T.IS. a native ' servant of tieut. Stlfed^, c^fed ^Ih 
Wt and duly sworn: '' ' ' ''^'' ^^^' ^^* 

'C Q/;%iAe|iiwon^. Old you si^ joste loai^ S^Ja&^^W 
for parade on last muster eveninf^ ^i^^^ip wti^^t^^H^ 
did I then appear ? 
* 'i4. Yes, andyou Wete then perfectly %db#S S> 

,;h T^e- witness T.S* withdraws. 

V. U. a native servant &i Lieut. ^^•B,'a(aiH«i ooto 

feburt aiitf duly fiwotn. . I -K 

■> 

Q. By the prisoner. Did you see me leave my Ei^buse 
ibi^^^aradfe* onlitti iniB^ter evemng, and'^ wbit^State 
didlthenappkf?' ^ , ' " ,>>t vjosif: 

''^ i4^ ¥cs, f tiidV and yoti wi3re^th^n'(y6rfMtl:^ skber; 
'^(ia hkd ilanng ihe^wfole-ofl^tft dirf Aralik siMffe 
*0l^^cifenlf ofj^ira - - ' ' - Ui ;aeap9» 
' * 1!iie w^n^ss^ V. W. Mfithdi^i^ ^ ' ' ^ m riavoj-^. 

X- W. Esquire, surgeon of the — baniffibn 
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month had 1 not' been iii the dick list ? :> { 

'^^i^tes:--'^^' ■^"'" ' -' • ' -•^' 

• * * 

Q. B^ the prisoner, Was my illness serious, and aid 
it affect my strength ? 

y-'-'A.- Yesy yourilliiesa intt very serious, and it re- 
duced you to sudi atlite of debility and vaalinets 
,tbi^ I w^ed^ott to remain off duty as convalesicjent 
for some time longer. But you were so. very ahxtous 
to be returned well, and there being no other th'aii 
ili^tlsttfa cMltoiiteent duty^to to done, thtt^Ioom* 
pHed WiOi yoilar re^netft, t . * 

Q. Bjjf'thf fni$wer. "What effect, in yout opii;\iod^' 

' would a few glasses of wine, and exposure for a con* 

siderable time to an afternoon's «un have tipoffapejr- 

(«oiiiO'«5eal(alid4ebili||iti^asIthen wag? , / -^ 

A. I certainly think that it might prpd^oe a consi- 
derable degree of intoxication, 

"^■ii^.JOs/^ Ae.proi€^0r^ AVbat^ induces yo,u to form 
the opinion which you have just stated? , . . 
. .LtG4* fkw^ r«ip9a^ c4]wpc^^tion on the effect i^ch 
sWNie mx ipiiits, even, in si^^ll . qua^tit^esvAniCl a))l)- 
sequent exposure to the sun, ^yftjijif^lmii on |cerfiOTis 
recovering from a similar illneps to that of Lieutenant 
Stilus-., •.,.:' V - 
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A. Serere ftwr, which had in tome degree affected 
his head. • ^ ^ 

Q. JBy Me proteciUor^ Do you think that t£ree 
glaases of pott irme ooiiU lave (mAiieed fhi efect 
to which you have now deposed ^ 
? jii«' Ii ;depeods on the sise pf the glasses ^nil whe« 
ther or not Lieutenant Stiles had eaten anf thing 
before drinking them. 

i{. B^ Ae Juig^Advocate. Suppose that diey 
wore conuiaon wiaoj^lasBes?. 

A» I really cannot say^ as the efect which they 
might have produced depends on^drcumstf^ces with 
whkh I am UMcquainted. y > 

^"^^Sy tise Ju^B^Adooaite. Cannot yon /ono a 
probable opixiion on the sul^fesH^ ? .^ 
A. I renUy cunpot. 

^ ^ J{yM» <:^iif^> Did jpit see riem s mwt mm, 

,.4eaffa.er,^ thetKftemoon or during ihe dqr> on th^fint 
of this month? \\ - ^ 

A. No, I did not. 

»,.; fClr^^y Me Cotrrf. Areyou of opiiuoiithatfW)ihthe 
i]^lf9l|t^fitJ^^iet^^ Stiles> heaHh, mid from his s^md- 
t;^%.f ^<^ ^^ ^i'^ P^i^^ on the afterniji^n'of^ihe 
^^f9i 9^Jdi^?9a^^ it is possible that, hotwithstai^g 
a hif Jul^seau^ intoxication, he might have left his 

quarters perfectly sober ? -^ 



Tlie priiOB^ here doles l^s ^efeace^ 

The prosecutor states that he does not wish to 

make anj repljr. 

■ <■; . f '. ' " 

. The Jtfi^l is^here finished^ Mni. the parties aod wit- 
nesses are dismissed. 

' The Comt is now adjoiinied until UHiOonrew&re* 
«bon at 11 o'clock. .^ i : . . 
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THIRD DAY. 

f 

TuBsPAir? ■ 



At a General Court MurtuiI^tlieArJialdBii at 
^piimiaiit to adjonrHQMiiti -' • ....---, .« /jt^r^-c;:. 

PreBent, the tame memibers as yec^erflay. 

The Court being closed, (and the fair copy of the 
proceedings having been read ovef^*) proceed tp 
deliberate on their finding and sentei^ce* 

. ttmnvn, AVt> isxntekcs. — The Court, having ma* 
tuKCily weighed imd considered all that has jbeen ad-> 
^ 4ucea in support of the prosecution, as Welf'as ^rKat 
1 has been brought forward oil the' diefence; %rf of 
"^ opinion, that the prisoneH Ueiftenant'l^^ffiam Mfes, 
* is'giiiltjof the charge preferred againWlfttoj'?h'br«ieh 



«• > 
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* la case the Court shbold tblok it necettsiy'ftal flit pro* 
ceecUngSy or any pait;oCtJi^. 4|DuH har^ pvef« ^.. j 

Q 4 








ndei-; «»diliey do therefore acgudg« boa 

«N *• . • . . ., , 3. »■ A» Hk 

•J • ■ jf ^ • • ■-._•'■ ■' , . - -• " •■ •• - ^ 

TIm Court having thus performed dw patttfid dnlgr 
of tPirdhig pumshment in strict con^Nrmitj to an 
Article of War, which deprived them of aU disciop 
tionary power, beg leave to recoBuaead the oMe of 
Lieutenant Stiles to the meroiful consideration of his 
excellency the commander-in-chief. For the Court 
are of opinion that it is highly probable, that the stale 
of intoxication in which Lieutenant S^es appeared 
on pavade on the afternoon ofthe proceeded 

not from any excess in drinking, but from 'die efibet 
produeed by a small quantity of wine, and exposusf to 
die SUB, on the weak and debilitated state of body of 
Liettteaant^ Stiles, who had scarcely recovered from n 
seriovw ilfaiess. 

A^B. LiSUTBKAVT COLONSJ; 

and 



N* B« When the examination of witnesses does not 
extend to any length, the above mode of entering the 
questions and answers is best. But in cases where 
the examination is long, it would be sufficient to enter 
on the ^ce of the proceedings, after having minuted 
that the witness was duly sworn, examined by the 
preaecntor, cross-examin^^by the prisoner, re-^x- 



mameihj the fMMCtttpr, eiqpinid bf Ikf C«uni 
inj thoi b place in themtfgiii merely Q«> e^ A*\ 

An islerpMier mqr be^ 9Mm eltfier tt the begiif* 
ill9 ef^i eA* er II* eay iCiqie of the (Hreeeedf^gSy end 
e eriWte'erhk iHtttee and redky and of hii hearing beeJh 

duly ewern^ must then be entered on the fiice of the 
proceedings* 
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liunitation of trial of oflhnces - • > .< ; 39 

Lunagr • • - - • )M 

Miunlaagbler, iegd descriptiba and piiflisbmeot of * i<9i 
Ifatter, irrelevant or fUegal, though recorded does iiot 

vitiate the proceedings • - ' ' • 991 

aiiiiiiSBiOB Wf uow ranecBea ^ • ^ 88^ 

Marthd law, extension of, in times of rtibeOion » u 

Members of Courts Martiai once absent cannot resnse 

thehr seals • - • 86 

new» may be added ton Court * '*■ H.}Hn 
^ may propose questions . * • -'isfff 

mnsi not eommnnicMe Acfi^-ktiimle^ej^W'- 
Ihe fteU in issue in xldsed^'CJonrt, bnt 
may be sworn as ^ritnesses ^ '•' •'109 

act both as Jurors sbdjmi^ ' • • l#l, 186. 159 
Military persons may be tried for a flrfKtary^i^ilbnc^ 
iSioQifk ooourring while in the eoramlsBion of a 
dvilerime * ^ • '• 9§6 
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MMUMy fHRWfli fR mm6 ciMni imm, flot W|ifEwiMH|^ .*j^- 

OtPV ttf tiM ctvit pOITi^ IIIlW ll|^^ * ^ 

but the dHBi^ imi»t be fo the nulitaij anl 

ant iAe civil ofeece - : " , " ^^r 

Mydemeanor, legal deselection aiid {w^ ; « 



hrftjW'to he iuppp^Kdifast die pnaoner 

plei4s, - - 

10 hnpropriety in an officer so j^erai% 
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Oqginris dt afi lettien or papers mus^ if pos«ble» be 
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PiarcUm mey be concG^onal or unconditional - 237 

Parties pa a tiial may cownnnnicate >itfa t)M»r mt^ 

fijesses '' '/- ■-""'•,..-. "' - «» 

ftrdcqts eriannis a-competent wttneis ' « ' - w 

PiBjpcyy legri descripdon jmd puni^^ - 210 

\ notanuKla^y offeaaoe. . -. ' .:•,">- .21$. 

PreiideiiV *e «w|rpilw& auAority in Courts MartW i« 
niay bb r^laced by next senior miHinber • i* 

I'l^^sitinptioDs^howfiiirevidenee *: ^ <; : * ^f^? 

I^enakatkiM^ ui evidence, fi^nulHary oflfence - • S12 
PAM^iak are of two degrees - - 1^« ^^ 

Prisonar, evWenoe eibred lyyc u»»yibe JP^Jec^ed bjr tl^ . 

omrfbelik^)^ to the vindkation P^ ^ 
emAeeaduet ' -" . - . • ...^j 

ro or fMjdre tK|ed t^l^bei^ ftnd no pr<M^ ^ 
pejuing i^ainst asiy c^e ^thea^lie Is to^ 
iattiaeffiateiy acqii^ted - •to 




]^pn«>,1bnocin€e of« the only cmi9« of ftcqioittfll • 149 
cannot be fouod guilty of e^y o^er^ in kind 
nr dq^ree, than the ofience chaigc^i •149 
•ecrecgKt bow &r an exemption from fiv^ 

- " - *- 79 

'» - ••. ■■'..>'*. ' 

Aroo£f0«tm, if to be had, alvrays required - • 12S 
Prpviuiiuii^ nwiolv oq» * ^t , 

^ mode of conducting - - ' 49. 51 

fttwecntor mny open his .case» other verbally^ or by a 

written statement - - • 49 

. . cannot enter into matter, ^reii^ to J^.; 

**^ * chaige . .-.; '-'V. * •'. ...^P.- 

cannot adduce evidence to the {^DsOj^er^s 

character - - -' • 59 

a competent witness ^^ . ' ' . 9$ 

Pfmiflhamts awardabb by pourts Martial , i$n. i^S. l7iS- 
death how and in what cases awardabl^ - 181 . 
must be proportioned to the '^4pult 






Rape, legal description and punishment of . - - 19? ' 

Receiving of stolen goods, ditto, ditto / - ' ^, • ,^^ 
Recommendations to mercy not to be .inserted in^ the ^ 

sentence - ' - -'-"*- tag , 

Re-examiaation of witnesses - • / » ^4,^ 

Regulations, General, of the aniiy binding qnaH oltGucers . , \ 
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.andsoiitiers - ..:'_..[ • 5 

RjCgmnder, in what cases allowed -'' 1' ^'-y * *^ ^ 

Rc|>ly allowed to thf^ prose^^r r -.. • \,^ • 65 

evidence on, how $Btr a^bnisslble ' . - ' -> 65. 909 
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Revisioni^reimidon, . • " .^ •. . "»?**' •^^ 
. not %ht^ competent for a Ckd^ ^ cpirect 
^. any lU^uty in itis oiiginu liiiiiMition • 950 
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RevisipD^ aer m any «n«cmer to annul an^ piut ot its 

' proooQ4uigt - - • 250 

not to receive fcesh evidence - - 255 

Robbery, lagal descriptloii «n4 punii^roent of * iS07 

Sentence, form of awarding - • - l€4. 265 

all the members must award punishment - 165 

approval of - - • 256 
footing, or levelling fire-anns at any person, how pcH 

. nished - -^ - - 196 

^pdomy, legal description and puniushment of y • 19fl 

Sqboxnadon of peijiu^ leeal desenption andpunidi^ ' 

Aieitfof - - • 211 

Theft, see Larceny. 

•Time .and place stated in charge^ how faFaeeeflMU^rtOtT :f> 

be proved - - * - 31.149 

Transportation, in what cases awardal^e « -> 225 

returning from, punishment <i£ - 224 

Trial, postponing of -. • - 29 

pleas in bar of - • -> 40 

form of - * - - 44 

twice for the same identical olfimce illegal • 40 



Witnesses, dl persons competent, except such as are 

iofiimous or interested in the case « 77 

attendance of, how enforced - - 84 
list of, delivered to the Judge-Advocate 
does not preclude the examination of 

others not inserted in it - • 246 

absent, depositions of, how procurable «* 56 
cannot be rejected for having been present 

in Court • - - 85 

how sworn . • • • 88 

how examined, » • • 88 



Pngt 
Witnesses, must confine their d^xMitions to iiie diai^, 
and to their personal knowledge of the 
t fiusts in issue - - • 95. 97 

cannot read their etidence • • 1<V5 
not obliged to answer a question criminating 

themselves - . . io5 

may correct their e^^dence « - 105 

credit, how to be impeached and rbMOstab- 

Hshed * * . • 104 

^ a single one sullldent - - 124 

ezandnatiott e^bjr the court - • 158 

Writings, rules lor the intefpfetetioa of « « iio 

explanation of the writer on oath to be held 

▼alid . » - - ill 

Aptekdix of Foam * • - -^ tdi 
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» . - STARKIE^ SVIDEI«0£* 

• .-•-■ ^ 

Z« 5 iarge Tf^. 8w. Price 5/. 6». Boardsi , 

A PRACTICAL TOEATIfiE on the LAW of EYl- 
DENCtS« and Digest of Proofe in Civil and Criminal Pro- 
ceedings. By Thohas 8TABKis,.Esq« of the Inner Temple, 
Ottrlitet' it lAm, Dowbing Professor of Codnlnm Law' in 
the Uali^ti^y of Cambridga. . :. 

InB Voli* Stw. Price \L 4«. Boards, .: 

A TREATmfi on CRiM&4^AL PLEADING* cDmpris- 
ing the formal req^i8ite8 of. an Indictment; Joindure of 
Parties, of Ollhnces; IJie Description of the Defendant ijhe 
geftml Avemeots of Time fknci Place ; die sdbBtantfal l6es» 
tffiptloa of theOiRmeelticIf £d theBc% of the &<fiet»(eni>; 
th^rCondtidott of the Indt^nmient; Iraettneata npon Sta- 
tutes l^oCtotlon of tei Indictment) th& sefveral Idiid8 4gf 
Defect* Bi^lMetmenfs; Pktioes^$ Motaoti to quash $ ArraSuB* 
ment; Pleas; Verdict; Judgment; Writs of Errbr; with 
I^Moadenti^ of MRctnietfCs, spedal Pleia^ fte. adMed to 
I^ftcfte. ' Mteotul Edmin^ tt4th AddUumt, By Tttc^lias 

9tMie»iEiHL ' "^ ■"' - " ■' ^^*-: ■■• 

In Bvo, Price 9i. Boards, 

A LAW GLOSBAftY <^ the I-ATIN, GREEK. N(Ml. 
MiS; flOBfCHVilia Qlte^LANQIJAGS^; UitdM^elsea in 
tke-Cmmemmam h^-^if William BlaeUton^ imd yianim 
LinilTiwfii^t B|«a4Ach.Btan^'0f ^kh« Pk«)ie^^ tmiislMd 

By Tboxas Tayibb. s i -. .• -i -i », '. v^?;- - .'•^•;''^ . 



Nem Lato Booh, PuUi$hed iyJ.tfW. T. Clarke. 

MARRIAGE AND DIVORCE. 

In 890. Price 13#. Boards, 

A CONCISE. V|EW.Q£-the.PQCgnRmE^ PRACTICE 
of the ECCLfifflAOTJCAL TOimTsT feffiw to MAR- 
RIAGE and DIVORCE. Second Edition, muck enlarged, By 
Thomas Poyntea* E»Qt . . ,,- 

/« a Pocket Vol, Pnce 6s. 

A LAW GRAMMARj. oiUElwiiqi^nts of the Law : com- 
piled from the Grounds, Principles, Maxims, Terms, Words 
of Art, Rules, and Moot Points, of our Law, in a new, easy, 
and very concise Mi^.<i4«. ffSf ^^ p^rtic^iW Instruction of 
Students, and o^er.Persons^ whereby tbev may^acquire much 
useful and elementary Learbingih the Law. By (m£s Jacob. 
:S:k'£SamntkEdUhn,cmfylfyranied,wmAiiQi^:' A 

^:A CONCI8B VIEW of the LAW t>n SALfiSLPlSt 
CHASES, MORTGAGES, IJSASBS, BWTnJSMmT^ 
and DEVISES of ESTATES, in a Series of Letters. By 
EowABD B(rrrsi!r8itA#' S(7Gi>SK» Esq. 4>f Lincoln's InD,.Bar« 
ritter «t LasKf,,. \Tffp Foyetih JBJilKVi^ wth Ad^ti!mi"^i t 



i^ pocket Fol. Price 6<. Boards ^ - i 

.. vPftlNCIPJA LEGIS ct >f«UITATIS : beiiig « Alph** 
(>«liQciikCpUi^ctl9n of jtlfaimli PHn^w^ofRukMi^DeSMt^Nb 
and MenioriiUe Sftyinss iQ X>«w >^<^ B<^tyv .ByTntiMt 
Ba^cs,:£9q. Ftmrih EdOi^ with AddkiiNQt; und (!»• 
Latin M^viips fuid Rule8» TfwiMlate4 hy J. RiauftJMK)^, Gfc;^ 
of Lincoliv's lob. 

<* llu« Work QOAlMnsi iQoiisi Uw.iMi|d.«i9rettsQfol.aiaMer 
td^Aqiy OOP hook iK.Ae wme siz9». whi(j^.<;«9 be M|$.i«i^ 
the hands of the Student.** — * See Prestoo m AMtlMli 
Vol. i. p. 214, 

' ■ • .* . " - * * « 4 

. In %vo. Price 7»/.«f ; ': :o y-.. ? >. 

r A » PRACTICAL 'TRSAtfSB'itai UFB ASBRHIUI'; 
ia«Mitag>tlie Anm%^ Acti> oT^Ihe - fi^^ai fi tfib fiw^yifty^ 
»M @w».ili; «too b%ii«pi»^<iBll .ifcerwfMiMliMb'fi^^ 
<9Mi.oiuto4lie fiitr^Ajitf. ti^gifaii wiiiii *jiitw i jftghm md 
umAiI Ptocedent^ By F. Bi^mbt. .&4U«r i e'A::x ul vi 



New La» B^ok^ PubtiiM h^JL Ifi m Ti, Omrh* 



NEW DIGEST TO THE TEStM lUtPORTS. 

In 2 Feb. Royal 8«o. Price iL 2«. 

A DIGESTED INDEX to the TERM REPORTS, imd 
otberty analytically arranged; containiqg all the Points of 
Law arg[ued and determined in the Courts of Kin|^s Bench, 
Common Pleas, and Exchequer, during the Keigns of 
Geofge III. and IV., contained in the Rq>orts of Anstruther^ 
H. Blaclutone, W. Blackstone, Bosanquet and Puller» Bame- 
wall and Aldenon, Bamewaii aod Crawell, Broderick and 
Bingham, Burrow, Cowper, Douglas, Durnford and East, 
East, Forest, LoiTt, Marshall, Maule and Selwyn, Moore, 
New Reports, Price, Smith, Taunton, Wightwick, and Wil- 
son ; with Tables of Reference, &c. containing the substance 
of nearly one hundred Volumes. Second JEkUtum, amsUkr* 
ably improved and enlarged. By Antromy Hammond, Esq., 
of the Inner Temple. 

In Roytd 8oo, Price 13<. Boards, 

A TREATISE on the LAW relative to SALES of PER- 
SONAL PROPERTY. By Gsohqe Loko, Esq. Banister 
at Law. 

Of the Parties to the Sale ; of the Manner in which a 
valid Sale may be made, and of Circumstances which inva- 
lidate the Sale; on the Construction of Contracts of Sale; 
of Warranties; of Sales by Auction; of rescinding Con- 
tracts ; of the Transfer of the Property in the Thing sold 
from the Vender to the Vendee ; of stopping in Transitu ; 
of Bankruptcy as affecting the Sale of Personal Property; 
of Saks and Purchas^, by Agents, Brokers, and {i^actors ; 
of Payments. 

In Royai %w>. Price S4f . * 

A DIGEST of the NISI PRIUS REPORTS, with Notes 
and References, and some Original Cases, chiefly collected 
in the Western Circuit. By James Manning, Esq., of Lin- 
coln's Inn, Barrister at Law. The Second Ed^on. 

LAW OF DOWER. 

In Royal %vo* Price IfU* Boardt, . 

A TREATISE on tlie LAW of DOWER, with a view to 
the modem Practice of ConveyaiidBg* By J. J. Pabk, Eiq., 
of Lincoln's Inn. 



Nev^ Lain Booki, PMuhed ly J. Sf W. T. Garke, 

WATKINS ON DESCENTS. 
In 8«o. Price 1S«. JBemdi, 

AN. ESSAY towards the further ELUCIDATIC^ of the 
LAW of DESCENTS ; with an Appendix on the Dittributioii 
of the Personal Efiecto of Intestates. By Ch a atss WAiVDie, 
of the Middle Temple^ Esq., Barrister at Law, Author of a 
Treatise on Copyholds, &c. &c. Third EdiHtm^ corrected 
and enlaf]^d mm the Author's Papers, and farther an{^ 
mented with Notes of all the most recently adjudged Cases 
on the subject, down to the present Penod. By Robiav 
StusLET ViDAL, of the Middle Temple, Esq. the Author^s 
Executor. 

The iHiluabie EuAy of Mr, Watkim on Descents (an Essay 
which deserves the Students most serious Attention) should be 
studied with par^cuktr care. 

See Preston on Abstracts, and Butler's Coke on Littleton. 

WATKINS'S CONVEYANCING, BY PRESTON. 
In Svo, Price lie. Boards, 

PRINCIPLES of CONVEYANCING, designed for the Use 
of Students, with an Introduction on the Study of that 
Branch of Law. By Chaelbs Watkins, Esq., of the Middle 
Temple, Barrister at Law. 7^ Fourth Edition, with the 
Author's last Corrections, and with yery considerable Addt^ 
tions, and a copious Index, by R. Preston, Esq.^ Barrister 
at Law. 

*/ Since the PvhRcation of the last Edition, thePuiiiskm 
have received from Mr, Weikins's Executor {Robert Studley 
Vidal, Esq.) the copy of the Work as finally revised by the 
Author himself ; they have therefore availed themselves of thii 
opportuwty of introducing such Additions into the present 
JSattion as are not contained in any former Editions, 

PREBTON ON LEGACIES. 

In 8fH>. Price I4s, Boards, 

A PRACTICAL TREATISE on the LAW of I.EOACIES. 
By WiLUAjc Scott Preston, Esq., of Lincoln's Inn. 



2^€Xo Lm Booksy Published b^ J. Sf W. T. Clarke. 

BIRD'S CON\"EYANCER, 

In 2 Pocket Volt, closely printed^ Price 15#. JBoardi, 

THE NEW POCKET CONVEYANCER ; or. Attorney's 
Conipiele Pocket Book ; comprising a choice Sdecdon» and 
a great Variety, of the most valuable and approved Precedents 
in Conveyancing ; in which the modem Forms introduced by 
CoRv^aacers of the highest Eminence now in Practice are 
particidarly attended to, and the Efficacy of them explained. 
To which are also added. Preliminary Observi^tions relative 
to the Nature and Use of each particular S^iecies of Deed; 
and an Introductory Discourse on die Subipct of Deiftds in 
general. By James Baery Bird. Fourth EtUthn^ aorreeted. 

In a imall Pocket Vol. Price 7i. a New Edition corrected, of 

LITTTLETON'S TENURES, in English. 

** The Student should begin bv reading Littleton's Te- 
nures, with extreme attention, meditating on every word, and 
framing every section as a diagram." Butl£&'# Reminiicencei. 
p. 68. 

In 4to. Price ll. 10*. 

COMMERCIAL and NOTARIAL PRECEDENTS and 
FORMS reouired in the daily Transaction of Business, 1^ 
Merchants, Planters, Traders, Notaries, Attomies, &c ; each 
set of Precedents preceded by a Summary of the Law, par-' 
ticularly on Bills of Exchai^e, Insurance, Salv^ge^ &c. Table 
of Notarial Fees ; and an Appendix, comprising the Acts of 
Parliament reladve to Shipping and Markime AIRnrs» to the 
present Time. By Joshua MoNTEFioas. Second JBdUioiif 
with conmderable AdMtiont* 

BUTLER'S COKE LITTLETON. 

HmUkwndy printed in Two large Voli. Rowd 8vo. with a 
comprehendve Index, Price 3l. St. Boardt, 

THE INSTITUTES of the LAWS of ENGLAND; or, a 
Commentaiy upon Littleton. Not the Name of the Author 
only, but of the Law itself. Py Sir Edwabd Coke. 

Revised and corrected, with Addidons of Notes and Re- 
ferences, by F. Habjjgbavs, and C. Butleb, Bsqrs. of lin- 
cofai's Inn; including, also, the Notes of Lora Hak, and 
Lord Chanoillor Nottingham. By C. Butuss, Esq. The 
JEig^eenth Edition, corrected. 

The Notet are printed under the Text, and a regtdar system 
of pacing and reference adopted. 

This is the Edidon containing Mr.BuUer's Notes. 



